Dispute Resolution – Claims Resolved in 2008
Yearly Summary
December 31, 2008
Decisions Issued by Board: [find them at O:\construction\claims\pdf]
04-030534-02 Velotta – Repairs to Temporary Pavement (issued 6-6-08) Also Arbitrated

Demand: $61,863.82
Award: $0 (0%)

Temporary pavement was required in the plans for MOT. This temporary pavement failed and had to be replaced. To correct the failure the Contractor removed and replaced the subgrade material and replaced the temporary pavement. The Contractor claims the pavement design was flawed for the heavy interstate traffic, the subgrade soils were bad and ODOT did not perform testing as the pavement was being constructed. As proof the Contractor points to change orders which were issued for subgrade remediation throughout the project. The District claimed the failure was a result of improper earthwork and drainage installation. Also, the Contractor had initiated a change order which gave them control of the design of the temporary pavement. The Board found the C&MS 615.07 clearly and unambiguously states the Contractor is to maintain the temporary pavement for as long as it is needed for MOT. 
The Contractor requested ADR and ODOT chose binding arbitration. The Arbitrator upheld the DCB stating the Contract in 105.14, 615.03 and 615.07 all “sets forth that (the Contractor) is responsible for general MOT and maintenance of temporary facilities and roads, all without additional compensation.”
04-030534-03 Velotta – Removal of SIP Form Wind Tabs (issued 6-6-08)

Demand: $7,803.88 
Award: $7,803.88 (100%)
District required the Contractor to remove stay-in-place form safety stops prior to painting the structural steel. The District required this because 514.15.A instructs the Contractor to “Paint all structural steel…” and since the bottom side of the top flange of the beam is covered by the safety stop the stop must be removed prior to painting. Board found that the “plain meaning of the plan notes … is for the contractor to furnish and install galvanized steel forms that stay in place in their entirety without any removal.” Since these requirements are in the plans they supersede any conflicting directions in the specifications. Force account records were kept so the amount was uncontested.
04-030534-04 Velotta/American Native & Supply – “Over-inspection” (issued 6-6-08)

Demand: $170,400.00
Award: $0 (0%)
The Contractor claims they were held to a higher standard of inspection, specifically that they were held to the 2005 specifications in lieu of the 2002 specification included in the Contract. The Contractor claims their costs increased by $6.00/SF in 2005 over 2004 due to a change in inspection staff that enforced the contract requirements more strictly. The Board found the Contractor did not provide any evidence that it was required to perform the work to any standard more stringent than the contractual standard of reasonable close conformity to the stated contract requirements. The claim lacked specificity. Costs comparisons alone do not prove a claim. The Contractor must also identify the work it performed beyond the contract that contributed to those costs and he failed to do so.
04-060441-01 Wolf Creek/Ohio Structures – Sole Source Supply of Steel – (issued 6-9-08)

Demand: $7,572.35
Award: $0 (0%)
The Contractor’s structural steel supplier would not hold to the price of the structural steel that was quoted at the time of the bid.
Because this supplier was the only domestic supplier of the size of structural steel required by the Contract the Contractor claims ODOT should pay for this escalation in cost. They also claim ODOT had paid for these costs in the past. ODOT’s response was the past projects were mostly prior to the implementation of Proposal Note 525. Proposal Note 525 allows for an adjustment to the steel price due to industry wide fluctuations and are intended to cushion stark, unexpected increases in material costs not full compensation or shift all of the risk to ODOT. No other compensation for material increases will be allowed. Also, the Contractor did not seek relief under 106.09D so ODOT had not ability to mitigate these costs.
04-060440-01 Wolf Creek/Youngstown Bridge – Structural Bolt Replacement – (issued 6-9-08) See Court of Claims below

Demand: $13,852.47
Award: $0 (0%)

Wolf Creek claimed it ordered Youngstown Bridge and Iron (YBI) to replace all the bolts in splices #2 and #3 to keep on schedule. ODOT questioned YBI’s procedure for bolt installation and ordered Wolf Creek to replace the bolts in question or propose a process to ODOT which would prove the bolts in question were acceptable. ODOT claims Wolf Creek (YBI) did not follow the turn of the nut method as specified in 513.20D, going beyond the 1/3 turn plus tolerance. The Contractor claims there is no mention of “over-tightness” in the Contract. The Board ruled the Contractor must read the Contract as a whole and follow all the steps as directed in the specification. The costs to replace the bolts were the Contractor’s costs.
04-060002-01 Great Lakes/Allega, JV/Youngstown Bridge – Industry Wide Crane Shortage – (issued 8-8-08)

Demand: $77,314
Award: $0 (0%)
Upon award of this contract YBI was contracted to erect pre-cast concrete beams. YBI ordered a crane to begin in October 2007. Great Lakes/Velotta submitted their baseline scheduled showing erection to begin in March 2008. By this time all the engineering and set up work had been done assuming a certain sized crane. YBI could not find any available cranes of this size locally. They eventually found a crane in Colorado and are claiming the difference in cost from mobilizing it from Colorado vs. locally. Their claim is based on industry-wide shortage and also mitigation of delay costs. The Contractor and its sub made the unilateral decision to mobilize the crane from Colorado with no input from ODOT. It was a business decision to keep the project on schedule and not the responsibility of ODOT.
12-040293-01 Walsh/East West – Increased Rigging Costs (issued 11/13/08)

Demand: $163,952.38
Award: $36,690.32 (22%)
As work began on the rehabilitation of this lift bridge it was discovered the concrete tower floors would need to be removed and replaced due to significant deterioration. As designed, the Contractor expected to use the floor as upper containment and as a work area to anchor their containment curtain. The Contractor had to modify its original containment design. The District recognized entitlement. The Contractor submitted a total cost claim and the District would not accept it and made a counteroffer the Contractor would not accept. The Contractor did not put the District on notice so force account records were not kept. 
The Board tried to identify specifically how the work of erecting the rigging was modified by the removal of the floor. The Board requested specific cost submittals from the Contractor for analysis. Several adjustments in markups and staffing were made by the Board to comply with 109.05. The Board consulted with the Office of Estimating to establish reasonable estimates of the work.
12-040293-02 Walsh/East West – Increased Cleaning Costs (issued 11/13/08)

Demand: $578,830.38
Award: $95,549.02 (16%)
$6 million of extra work was added to the project and resulted in changes to the sequence of the Contractor’s operations. To maintain an intermediate date designed to keep disruption to shipping on the Cuyahoga River to a minimum the Contractor was ordered to blast and prime prior to the intermediate date and then the Contractor was to finish the painting the next construction season.  This modified construction sequence resulted in an additional cleaning operation. Also, some of the extra work required additional cleaning. The District recognized entitlement but the parties could not reach a settlement.  The Contractor presented the claim as a Total Cost claim, which ODOT does not recognize. 

The costs submitted to clean the south tower (done by a sub) was almost 3 times the cost to clean the north tower (done by Walsh). The Board accepted the time to clean the north tower as reasonable and applied those hours to the sub’s submittal. The Board allocated 2/3 of the cleaning costs to ODOT based on the type of cleaning required. The Board also denied all damages for touch up work and costs for an additional removal and erection of the containment system because the Contractor did not offer any justification for these requests.
12-078007-01 Allega/Velotta, JV – Foundation Rock Socket (issued 11/13/08)

Demand: 137,611.92
Award: $56,091.08 (41%)
A plan note tells the Contractor the abutment footings are to extend a minimum of two feet into bedrock or the elevation shown, whichever is lower. The Contractor claims bedrock was lower than anticipated. He encountered very weathered shale and could not achieve a consistent depth. The Contractor also claims the softness of the shale prevented him from achieving a vertical face along the perimeter of the foundation. He is claiming additional concrete to fill the excavation dimensions. The District alleges the Contractor’s means and methods caused over-excavation. If the Contractor had used caution and done some pre-cutting the edges and bottom would have been more uniform. The Board determined the Contractor could have controlled the excavation of the sides of the excavation and thus were responsible for the volume of the concrete resulting from additional width but decided the depth was required by the plan and the variable depth could not be controlled in poor shale. The Board also agreed to pay force account for the Contractor to block up the re-bar to the planned elevation.
06-060162-01 Complete General/360 – Pinholing (issued 11/14/08)

Demand: $143,757.32
Award: $0 (0%)
Item 514 specifies a three coat system consisting of inorganic zinc (shop applied by the fabricator), an epoxy intermediate coat (field applied) and a urethane finish (field applied). Early into the field applied intermediate coat ODOT discovered pin holing. It is believed by all parties the pinholes were caused by the out gassing of the prime coat through the intermediate coat. The Contractor was forced to roll rather than spray the final coat of paint, perform test sections and paint the rest of the bridge using a different method to limit the pin holing. The Contractor is claiming ODOT has a flawed specification which does not account for incompatibility between paint coats. The District presented evidence out gassing can be controlled to some extent by processes at the fabricator. The prime Contractor has control of specifying the fabrication technique of the prime coat. It is responsible for assuring capability, not ODOT. Also, the fact that many bridges are painted without this problem shows the specification is not flawed.
10-060322-01 RC Construction – Off-site Borrow (issued 12/17/08)

Demand: $218,505
Award Recommendation: $57,500 (26%)
This project was a slip reconstruction project. The plans indicated potential borrow sites within the highway right-of-way which the 
Contractor could possibly use to reconstruct the slip but the plans included a warning that the material may not meet the requirements of 203. The material was too wet to work and could not be incorporated into the work properly. The Contractor and District took samples and both came back indicating the material met 203 requirements if it was properly dried. The Contractor had a meeting with the HMA and DCE in which no minutes were kept and no resolution memorialized. The Contractor began using another borrow area about 4 miles from the project site. The Contractor alleges that he was told his costs to change borrow areas would be reimbursed. The District acknowledges some agreement was made but says it was no more than purchasing the material and extra transportation costs. The Contractor submitted a total cost claim for reimbursement. He said he bid to use off road trucks and dry his material. He actually used dump trucks to haul from the new borrow site and did not have to dry the material. In its award decision the Board attempted to identify costs to dry the material and incorporate that material into the fill versus the costs he actually incurred. The Board did not accept the Contactor’s cost estimate of his planned method.
08-050497-01 Double Z – Unclassified Excavation (issued 12/17/08)

Demand: $123,800
Award Recommendation: $32,058 (26%)
New structures were to be constructed longer than those they were replacing. Abutment walls had to be removed. This claim involves the removal of earthen material between existing abutments and proposed new abutments. The plans had an item in the plans for Unclassified Excavation but did not include these quantities there. The Contractor claims this is a plan error and the removed material should be paid there. The District says this material is part of the 202 lump removal of the abutment wall. The Board ruled there was a plan error but the error was omitting this material removal from the 203 plan quantity. The missing quantity was calculated and paid at the bid price for 203 excavation.
10-060132-01 Beaver/Complete General – Repair of Cracked Concrete (issued 12/30/08)


Demand: $65,114.09 
Award Recommendation: $0 (0%)

The project was to construct a network of ramps connecting two existing roads. The ramps were to be constructed of concrete pavement and the Contractor was instructed to use HiperPav software to determine when to saw cut. Several days following each of the paving operations several panels experienced mid-section cracking. He used HiperPav to show that there should have been no cracking and that ODOT has a defective specification. He argued HiperPav does not correctly factor in the resistance, in the case of this project, between the asphalt base and the concrete overlay. He alleges if ODOT had paid CGC to use a bond breaker between the layers (curing compound) then the cracking would not have happened. The Board looked to section 451.16 which requires the Contractor to repair cracks in the new pavement at no expense to the Department. It if cracks, the Contractor is required to fix it.
Negotiated Settlement by Board:
03-040583-01 Kokosing – Final Seeding (hearing held 8-12-08) settled 9-8-08

Demand: $80,173.34

Settlement: $35,288.21 (44%)

No Director’s Claims Board was rendered on this claim. Following the hearing the Board offered a settlement and it was accepted. The Contractor claims the Supplemental Specification 832 provides compensation for final seeding in waste areas to be paid for by the established unit price in the Proposal for 832, Construction Seeding & Mulching. The District counters that section 105.16 requires the Contractor to restore all waste and borrow areas with the cost of that work incidental to the contract. The Board recognized that the various contract documents may be ambiguous and therefore the supplemental specifications rule over the specification book. There were several extenuating circumstances such as the Contractor not having adequate paperwork on file for 832 items and the seeding bid prices (832 and 659) were not really reasonable. The Board offered to pay the waste areas at $.23/sy (seed) instead of the $.46/sy bid for 832.

Arrived at negotiated settlement prior to Director’s Claims Board:

08-070027-01 Complete General/Clear Cut – Clearing and Grubbing (resolved 5-30-08)

Demand: $ 9,870.50

Settlement: $5,600 (57%)
08-030509-01 Kokosing – High Water (resolved 5-23-08) Similar to D-6 Main Street Bridge DRB decision


Demand: $428,193.18

Settlement: $120,162.73 (28%)

01-060433 Miller Brothers – additional earthwork quantities (resolved 10-08)

Demand: $5,934,115.07

Settlement: $1,842,160 (31%)
Claims Dropped:

04-030535-01 Great Lakes/American Painting – MOT impact of painting schedule (DROPPED 1-28-08)

Demand: $144,555
04-060020-01 AP O’Horo/APBN – Repair of Concrete Sealing (DROPPED 7-23-08)

Demand: $14,426.27

02-050526-01 BECDIR/APBN – Repair of Concrete Sealing (DROPPED Sept 08)

Demand: $ 7,892.89

03-070554-01 Suburban – Deck overlay not on plan –PROJECT TERMINATED – CLAIM DROPPED

Demand: $40,704.87







     DEMAND

AWARD
Total Demand of Board (21 claims)


$8,430,308.73

Dropped prior to hearing (4 claims)

         -
$    207,579.03
Paid as Settlement prior to hearing (3 claims)        -   $6,372,178.60

$1,967,922.70
(30.9% of demand)

Board Decision or Board Settled (14 claims)

$1,850,551.10

$    320,980.51 (17.3% of demand)

Total paid out for CLAIMS after NOI filed




$ 2,288,903.21 (27.2% of demand)






To put in perspective:
Over 600 projects were let in 2008 totaling $1,080,920,932 – the amount demanded in claims was less than 1% of the total amount let

ODOT paid out $1.4 billion in estimates in 2008. Of this total $2.3 million was paid for claims. This is less than 0.2% of ODOT’s total construction payments.
Arbitration Decisions Issued:

09-010178-02 Mahan – Baffle Plate – Arbitration Hearing held August 4, 2008 – August 18 decision – ODOT won

Demand: $151,433.53
Award: $0 (0%)

04-030534-02 Velotta – Temporary pavement repairs – November 29, 2008 – ODOT won

Demand: $40,209
Award: $0 (0%)

DRB Decisions Issued:
12-060372-02 Kokosing – Fulton Road PT Duct Testing – decision issued 9-30-08 – ODOT won

Demand: $539,997.05
Award: $0 (0%)
06-060264-03 Kokosing – Transportation Delays – decision issued 12-3-08 – ODOT won

Demand: $129,904.46
Award: $0 (0%)
