What are the Davis-Bacon and related
AcCts?

The Davis-Bacon Act, as amended, requires that each contract over $2,000 to which the United
States or the Didrict of Columbiais aparty for the congtruction, ateration, or repair of public buildings
or public works shdl contain a clause setting forth the minimum wages to be paid to various classes of
laborers and mechanics employed under the contract. Under the provisions of the Act, contractors or
their subcontractors are to pay workers employed directly upon the site of the work no less than the
localy prevailing wages and fringe benefits paid on projects of asmilar character. The Davis-Bacon
Act directs the Secretary of Labor to determine such loca prevailing wage rates.

In addition to the Davis-Bacon Act itsdf, Congress has added prevailing wage provisons to
gpproximately 60 statutes which assist congtruction projects through grants, loans, loan guarantees, and
insurance. These "related Acts' involve congtruction in such areas as transportation, housing, air and
water pollution reduction, and hedlth. If a congtruction project is funded or asssted under more than
one Federd gdatute, the Davis-Bacon prevailing wage provisons may agpply to the project if any of the
gpplicable statutes requires payment of Davis-Bacon wage rates.

The geographic scope of the Davis-Bacon Act islimited, by itsterms, to the 50 States and the Didtrict
of Columbia By the same token, the scope of each of the related Acts is determined by the terms of
the particular statute under which the Federa assstance is provided. For example, Davis-Bacon
prevailing wage provisons would gpply to a congiruction contract located in Guam or the Virgin Idands
funded under the Housing and Community Development Act of 1974, even though the Davis-Bacon
Act itself does not apply to Federa construction contracts to be performed outside the 50 States and
the Didrict of Columbia

Davis-Bacon wage determinations are to be used in accordance with the provisons of Regulations, 29
CER Part 1 and Part 5.




Section Number: 1.1
Section Name: Purpose and scope.

(& The procedurd rulesin this part gpply under the Davis-Bacon
Act (946 Stat. 1494, as amended; 40 U.S.C. 276a--276a-7) and other
datutes listed in gopendix A to this part which provide for the payment
of minimum wages, including fringe benefits, to laborers and mechanics
engaged in congtruction activity under contracts entered into or
financed by or with the assistance of agencies of the United States or
the Didtrict of Columbia, based on determinations by the Secretary of
Labor of the wage rates and fringe benefits prevailing for the
corresponding classes of |aborers and mechanics employed on projects
gmilar to the contract work in the local areas where such work isto be
performed. Functions of the Secretary of Labor under these statutes and
under Reorganization Plan No. 14 of 1950 (64 Stat. 1267, 5 U.S.C.
gppendix), except those assigned to the Adminigrative Review Board (see
29 CFR part 7), have been delegated to the Deputy Under Secretary of
Labor for Employment Standards who in turn has delegated the functions
to the Adminigtrator of the Wage and Hour Division, and authorized
representatives.

(b) Theregulationsin this part set forth the procedures for making
and gpplying such determinations of prevailing wage rates and fringe
benefits pursuant to the Davis-Bacon Act, each of the other statutes
listed in appendix A, and any other Federd datute providing for
determinations of such wages by the Secretary of Labor in accordance
with the provisons of the Davis-Bacon Act.

(c) Procedures set forth in this part are applicable, unless
otherwise indicated, both to generd wage determinations for contracts
in specified locdities, and to project wage determinations for use on
contract work to be performed on a specific project.
[48 FR 19533, Apr. 29, 1983, as amended at 50 FR 49823, Dec. 4, 1985]

Section Number: 1.2

Section Name: Definitions!




! These ddfinitions are not intended to restrict the meaning
of the terms as used in the gpplicable satutes.

(a(2) The prevailing wage shdl be the wage paid to the mgority
(more than 50 percent) of the laborers or mechanicsin the
classfication on smilar projectsin the area during the period in
question. If the samewage is not paid to amgority of those employed
in the dlassfication, the prevailing wage
shall be the average of the wages paid, weighted by the total employed
in the dassfication.

(2) In determining the prevailing wages & the time of issuance of a
wage determination, the Adminigtrator will be guided by paragraph (8)(2)
of this section and will consder the types of information listed in
Sec. 1.3 of this part.

(b) The term areaiin determining wage rates under the Davis-Bacon
Act and the prevailing wage provisons of the other Satuteslisted in
gopendix A shdl mean the city, town, village, county or other civil
subdivision of the State in which the work isto be performed.

(c) The term Adminigrator shal mean the Adminigrator of the Wage
and Hour Divison, Employment Standards Adminigtration, U.S. Department
of Labor, or authorized representative.

(d) The term agency shal mean the Federd agency, State highway
department under 23 U.S.C. 113, or recipient State or local government
under title 1 of the State and Loca Fiscal Assstance Act of 1972.

[48 FR 19533, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983]

Section Number: 1.3

Section Name: Obtaining and compiling wage rate information.

For the purpose of making wage determinations, the Administrator
will conduct a continuing program for the obtaining and compiling of
wage rate information.

(8 The Adminigtrator will encourage the voluntary submisson of
wage rate data by contractors, contractors associations, labor
organizetions, public officids and other interested parties, reflecting
wage rates paid to laborers and mechanics on various types of
congtruction in the area. The Administrator may aso obtain deta from
agencies on wage rates paid on congtruction projects under their
jurisdiction. The information submitted should reflect not only the wage



rates paid aparticular classfication in an area, but dso the type or
types of congtruction on which such rate or rates are paid, and whether
or not such rates were paid on Federa or federaly assisted projects
subject to Davis-Bacon prevailing wage requirements.

(b) The fallowing types of information may be consdered in making
wage rate determinations.

(1) Statements showing wage rates paid on projects. Such statements
should include the names and addresses of contractors, including
subcontractors, the locations, approximate costs, dates of construction
and types of projects, whether or not the projects are Federal or
federaly assisted projects subject to Davis-Bacon prevailing wage
requirements, the number of workers employed in each classfication on
each project, and the respective wage rates paid such workers.

(2) Sgned callective bargaining agreements. The Administrator may
request the parties to an agreement to submit statements certifying to
its scope and gpplication.

(3) Wage rates determined for public construction by State and local
officas pursuant to State and locd prevailing wage legidation.

(4) In making wage rate determinations pursuant to 23 U.S.C. 113,
the highway department of the State in which a project in the Federa-
Aid highway system isto be performed shal be consulted. Before making
adetermination of wage rates for such a project the Administrator shdl
give due regard to the information thus obtained.

(5) Wage rate data submitted to the Department of Labor by
contracting agencies pursuant to 29 CFR 5.5(8)(1)(ii).

(6) Any other information pertinent to the determination of
prevailing wage rates.

(©) The Adminigtrator may initialy obtain or supplement such
information obtained on a voluntary bads by such means, including the
holding of hearings, and from any sources determined to be necessary.
All information of the types described in Sec. 1.3(b) of this part,
pertinent to the determination of the wages prevailing & the time of
issuance of the wage determination, will be evauated in the light of
Sec. 1.2(a) of this part.

(d) In compiling wage rate data for building and resdential wage
determinations, the Adminigtrator will not use data from Federd or
federdly asssted projects subject to Davis-Bacon
prevailing wage requirements unless it is determined that there is
insufficient wage data to determine the prevailing wages in the abosence
of such data. Data from Federal or federally assisted projects will be
used in compiling wage rate data for heavy and highway wage
determinations.

[48 FR 19533, Apr. 29, 1983, as amended at 50 FR 4506, Jan. 31, 1985]



Section Number: 1.4

Section Name: Outline of agency congtruction programs.

To the extent practicable, at the beginning of each fisca year eech
agency using wage determinations under any of the various statutes
listed in gppendix A will furnish the Adminigrator with agenerd
outline of its proposed construction programs for the coming year
indicating the estimated number of projects for which wage
determinations will be required, the anticipated types of construction,
and the locations of congtruction. During the fiscal year, each agency
will notify the Administrator of any sgnificant changesin its proposed
congtruction programs, as outlined at the beginning of the fiscd year.
This report has been cleared in accordance with FPMR 101-11.11 and
assigned interagency report control number 1671-DOL-AN.

Section Number: 1.5

Section Name: Procedure for requesting wage determinations.

(a)(2) Except as provided in paragraph (b) of this section, the
Federd agency shdl initidly request awage determination under the
Davis-Bacon Act or any of its related prevailing wage statutes by
submitting Standard Form 308 to the Department of Labor &t this address:

U.S. Department of Labor, Employment Standards Administration, Wage
and Hour Division, Branch of Congtruction Contract Wage Determination,
Washington, DC 20210.

The agency shdl check only those classfications on the gpplicable form
which will be needed in the performance of the work. Inserting a note
such as ~entire schedule” or ™al gpplicable classfications' is not
sufficient. Additiona classfications needed which are not on the form
may be typed in the blank spaces or on a separate list and attached to
the form.

(2) In completing SF308, the agency shdl furnish:

(1) A aufficiently detailed description of the work to indicate the



type of congtruction involved. Additiona description or separate
attachment, if necessary for identification of type of project, shal be
furnished.

(i) The county (or other civil subdivison) and State in which the
proposed project is located.

(3) Such request for awage determination shal be accompanied by
any pertinent wage payment information which may be available. When the
requesting agency is a State highway department under the Federd-Aid
Highway Acts as codified in 23 U.S.C. 113, such agency shdl dso
include its recommendations as to the wages which are prevailing for
each classfication of |aborers and mechanics on Smilar congtruction in
the area.

(b) Whenever the wage patterns in a particular areafor a particular
type of congtruction are well settled and whenever it may be reasonably
anticipated that there will be alarge volume of procurement in that
areafor such atype of congtruction, the Administrator, upon the
request of a Federa agency or in higher discretion, may furnish notice
of agenerd wage determination in the Federal Register when, after
congderation of the facts and circumstances involved, the Administrator
finds that the gpplicable satutory standards and those of this part
will be met. If thereis a generad wage determination gpplicable to the
project, the agency may use it without notifying the Department of
Labor, Provided, That questions concerning its use shdl be referred to
the Department of Labor in accordance with Sec. 1.6(b). General wage
determinations are published in the Government Printing Office (GPO)
document entitled " Genera Wage Determinations Issued Under The Davis-
Bacon And Related Acts'. (See appendix C for publication details and
information on how to obtain generd wage determinations.)

(c) Thetime required for processing requests for wage
determinations varies according to the facts and circumstances in each
case. An agency should anticipate that such processing
in the Department of Labor will take at least 30 days.

[48 FR 19533, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 50
FR 49823, Dec. 4, 1985]

Section Number: 1.6

Section Name: Use and effectiveness of wage determinations.

(a(2) Project wage determinationsinitialy issued shdl be
effective for 180 cdendar days from the date of such determinations. If



such awage determination is not used in the period of its effectiveness
itisvoid. Accordingly, if it gppears that a wage determination may
expire between bid opening and contract award (or between initia
endorsement under the Nationa Housing Act or the execution of an
agreement to enter into a housing ass stance payments contract under
section 8 of the U.S. Housing Act of 1937, and the gart of
congtruction) the agency shdl request anew wage determination
sufficiently in advance of the bid opening to assure receipt prior
thereto. However, when due to unavoidable circumstances a determination
expires before award but after bid opening (or before the start of
congruction, but after initial endorsement under the Nationd Housing
Act, or before the start of construction but after the execution of an
agreement to enter into a housing ass stance payments contract under
section 8 of the U.S. Housing Act of 1937), the head of the agency or
his or her designee may request the Administrator to extend the
expiration date of the wage determination in the bid specifications
instead of issuing a new wage determination. Such request shall be
supported by awritten finding, which shal include a brief statement of
the factua support, that the extenson of the expiration date of the
determination is necessary and proper in the public interest to prevent
injustice or undue hardship or to avoid serious impairment in the
conduct of Government business. The Administrator will either grant or
deny the request for an extension after consideration of al of the
circumgtances, induding an examination to determine if the previoudy
issued rates remain prevailing. If the request for extenson is denied,
the Administrator will proceed to issue a new wage determination for the
project.

(2) Generd wage determinations issued pursuant to Sec. 1.5(b),
natice of which is published in the Federd Regigter, shdl contain no
expiration date.

(b) Contracting agencies are respongble for insuring that only the
appropriate wage determination(s) are incorporated in bid solicitations
and contract specifications and for designating specificaly the work to
which such wage determinations will apply. Any question regarding
goplication of wage rate schedules shdl be referred to the
Adminigtrator, who shdl give foremost consideration to area practice in
resolving the question.

(©)(2) Project and generd wage determinations may be modified from
time to time to keep them current. A modification may specify only the
items being changed, or may be in the form of a supersedeas wage
determination, which replaces the entire wage determination. Such
actions are distinguished from a determination by the Administrator
under paragraphs (d), (e) and (f) of this section that an erroneous wage



determination has been issued or that the wrong wage determination or
wage rate schedule has been utilized by the agency.

(2)(1) All actions modifying a project wage determination received
by the agency before contract award (or the start of construction where
there is no contract award) shall be effective except asfollows.

(A) In the case of contracts entered into pursuant to competitive
bidding procedures, modifications received by the agency lessthan 10
days before the opening of bids shdl be effective unless the agency
finds that there is not a reasonable time till available before bid
opening, to notify bidders of the modification and areport of the
finding isinserted in the contract file. A copy of such report shdl be
made available to the Administrator upon request. No such report shall
be required if the modification isreceived after bid opening.

(B) Inthe case of projects assisted under the National Housing Act,
modifications shdl be effective if recaived prior to the beginning of
congruction or the date the mortgage isinitialy endorsed, whichever
occursfirg.

(©) Inthe case of projects to receive housing ass stance payments
under section 8 of the U.S. Housing Act of 1937, modifications shdl be
effectiveif received prior to the beginning of congtruction or the deate
the agreement to enter into a housing ass stance payments contract is
executed, whichever occursfirgt.

(i) Modifications to project wage determinations and supersedess
wage determinations shall not be effective after contract award (or
after the beginning of congtruction where there is no contract award).

(ii1) Actua written notice of amodification shal conditute
receipt.

(3) All actions modifying a generd wage determination shdl be
effective with respect to any project to which the determination
gpplies, if notice of such actionsis published before contract award
(or the start of congtruction where there is no contract award), except
asfollows

(i) In the case of contracts entered into pursuant to competitive
bidding procedures, a modification, notice of which is published less
than 10 days before the opening of bids, shdl be effective unles the
agency finds that there is not a reasonable time gtill available before
bid opening to notify bidders of the modification and areport of the
finding isinserted in the contract file. A copy of such report shal be
made available to the Administrator upon request. No such report shall
be required if notice of the modification is published after bid
opening.

(i) In the case of projects asssted under the National Housing
Act, amodification shdl be effective if notice of such modification is



published prior to the beginning of congtruction or the date the
mortgageisinitialy endorsed, whichever occursfird.

(iii) In the case of projects to recelve housing assistance payments
under section 8 of the U.S. Housing Act of 1937, a modification shdl be
effective if notice of such modification is published prior to the
beginning of congtruction or the date the agreement to enter into a
housing ass stance payments contract is Sgned, whichever occursfirgt.

(iv) If under paragraph (c)(3)(i) of this section the contract has
not been awarded within 90 days after bid opening, or if under paragraph
(©)(3)(ii) or (iii) of this section congtruction has not begun within 90
days after initid endorsement or the Signing of the agreement to enter
into a housing assistance payments contract, any modification, notice of
which is published in the Federd Regigter prior to award of the
contract or the beginning of construction, as appropriate, shal be
effective with respect to that contract unless the head of the agency or
his or her designee requests and obtains an extension of the 90-day
period from the Administrator. Such request shdl be supported by a
written finding, which shdl include a brief satement of the factud
support, that the extension is necessary and proper in the public
interest to prevent injustice or undue hardship or to avoid serious
impairment in the conduct of Government business. The Administrator will
ether grant or deny the request for an extension after consideration of
al the circumstances.

(v) A modification to agenera wage determination is ™ published"
within the meaning of this section on the date of publication of notice
of such modification in the Federa Regigter, or on the date the agency
receives actud written notice of the modification from the Department
of Labor, whichever occursfird.

(vi) A supersedeas wage determination or amodification to an
gpplicable generd wage determination, notice of which is published
after contract award (or after the beginning of construction where there
is no contract award) shdl not be effective.

(d) Upon his’her own initiative or at the request of an agency, the
Administrator may correct any wage determination, without regard to
paragraph (c) of this section, whenever the Adminigtrator finds such a
wage determination contains clerica errors. Such corrections shdl be
included in any bid specifications containing the wage determination, or
in any on-going contract containing the wage determination in question,
retroactively to the start of construction.

() Written notification by the Department of Labor prior to the
award
of acontract (or the start of construction under the National Housing
Act, under section 8 of the U.S. Housing Act of 1937, or where thereis



no contract award) that: (1) Thereisincluded in the bidding documents

or solicitation the wrong wage determination or the wrong schedule or

that (2) awage determination is withdrawn by the Department of Labor as
aresult of adecison by the Adminigrative Review Board, shdl be
effective immediatdy without regard to paragraph (C) of this section.

(f) The Adminigtrator may issue a wage determination after contract
award or after the beginning of congtruction if the agency hasfalled to
incorporate awage determination in a contract required to contain
prevailing wage rates determined in accordance with the Davis-Bacon Act,
or has used awage determination which by itsterms or the provisions of
this part clearly does not apply to the contract. Further, the
Adminigtrator may issue a wage determination which shdl be gpplicable
to a contract after contract award or after the beginning of
congruction when it is found that the wrong wage determination has been
incorporated in the contract because of an inaccurate description of the
project or its location in the agency's request for the wage
determination. Under any of the above circumstances, the agency shdl
ether terminate and resolicit the contract with the vaid wage
determination, or incorporate the valid wage determination retroactive
to the beginning of congtruction through supplementa agreement or
through change order, Provided That the contractor is compensated for
any increases in wages resulting from such change. The method of
incorporation of the vadid wage determination, and adjustment in
contract price, where gppropriate, should be in accordance with
goplicable procurement law.

(9) If Federd funding or assistance under a Statute requiring
payment of wages determined in accordance with the Davis-Bacon Act is
not approved prior to contract award (or the beginning of congtruction
where there is no contract award), the agency shdl request awage
determination prior to gpprova of such funds. Such awage determination
shdl be issued based upon the wages and fringe benefits found to be
prevailing on the date of award or the beginning of congtruction (under
the Nationa Housing Act, under section 8 of the U.S. Housing Act of
1937 or where there is no contract award), as appropriate, and shall be
incorporated in the contract specifications retroactively to that date,
Provided, That upon the request of the head of the agency in individud
cases the Administrator may issue such awage determination to be
effective on the date of gpprova of Federa funds or assstance
whenever the Adminigrator finds that it is necessary and proper in the
public interest to prevent injustice or undue hardship, Provided further
That the Adminigtrator finds no evidence of intent to apply for Federd
funding or assistance prior to contract award or the sart of
construction, as appropriate.



[48 FR 19533, Apr. 29, 1983, as amended at 50 FR 49823, Dec. 4, 1985]

Section Number: 1.7

Section Name: Scope of consideration.

(8 In making a wage determination, the areawill normaly be the
county unless sufficient current wage data (data on wages paid on
current projects or, where necessary, projects under construction no
more than one year prior to the beginning of the survey or the request
for awage determination, as gppropriate) is unavailable to make awage
determination.

(b) If there has not been sufficient smilar condruction within the
areain the past year to make awage determination, wages paid on
amilar congtruction in surrounding counties may be consdered, Provided
That projects in metropolitan counties may not be used as a source of
datafor awage determination in arura county, and projectsin rurd
counties may not be used as a source of datafor awage determination
for ametropolitan county.

(©) If there has not been sufficient smilar congtruction in
surrounding counties or in the State in the past year, wages paid on
projects completed more than one year prior to the beginning of the
survey or the request for awage determination, as appropriate, may be
considered.

(d) The use of helpers, apprentices and traineesis permitted in
accordance with part 5 of this subtitle.

[48 FR 19533, Apr. 29, 1983, as amended at 50 FR 4507, Jan. 31, 1985; 55
FR 50149, Dec. 4, 1990; 65 FR 69674, Nov. 20, 2000]

Section Number: 1.8

Section Name: Recongderation by the Administrator.

Any interested person may seek reconsideration of awage
determination issued under this part or of adecison of the
Adminigtrator regarding application of awage determination. Such a
request for reconsideration shal be in writing accompanied by afull



statement of the interested person's views and any supporting wage data
or other pertinent information. The Administrator will respond within 30
days of receipt thereof, or will notify the requestor within the 30 day
period that additiona time is necessary.

Section Number: 1.9

Section Name: Review by Adminigrative Review Board.

Any interested person may apped to the Adminigtrative Review Board
for areview of awage determination or its gpplication made under this
part, after reconsideration by the Administrator has been sought
pursuant to Sec. 1.8 and denied. Any such appeal may, in the discretion
of the Adminigtrative Review Board, be received, accepted, and decided
in accordance with the provisons of 29 CFR part 7 and such other
procedures as the Board may establish.

Appendix A to Part 1

Statutes Related to the Davis-Bacon Act Requiring Payment of Wages at
Rates Predetermined by the Secretary of Labor

1. The Davis-Bacon Act (secs. 1-7, 46 Stat. 1494, as amended; Pub.
L. 74-403, 40 U.S.C. 276a-276a-7).

2. National Housing Act (sec. 212 added to c. 847, 48 Stat. 1246, by
sec. 14, 53 Stat. 807; 12 U.S.C. 1715c¢ and repeatedly amended).

3. Housing Act of 1950 (college Housing) (amended by Housing Act of
1959 to add labor provisions, 73 Stat. 681; 12 U.S.C. 1749&(f)).

4. Housing Act of 1959 (sec. 401(f) of the Housing Act of 1950 as
amended by Pub. L. 86-372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)).

5. Commercia Fisheries Research and Development Act of 1964 (sec.
7,78 Stat. 199; 16 U.S.C. 779¢(b)).

6. Library Services and Congtruction Act (sec. 7(a), 78 Stat. 13; 20
U.S.C. 355c(8)(4), as amended).

7. National Technical Indtitute for the Deaf Act (sec. 5(b)(5), 79
Stat. 126; 20 U.S.C. 684(b)(5)).

8. Nationa Foundation on the Arts and Humanities Act of 1965 (sec.
5(k), 79 Stat. 846 as amended; 20 U.S.C. 954())).



9. Elementary and Secondary Education Act of 1965 as amended by
Elementary and Secondary and other Education Amendments of 1969 (sec.
423 as added by Pub. L. 91-230, title IV, sec. 401(a)(10), 84 Stat. 169,
and renumbered sec. 433, by Pub. L. 92-318; title 111, sec. 301(a)(1),

86 Stat. 326; 20 U.S.C. 1232(b)). Under the amendment coverageis
extended to dl programs administered by the Commissioner of Education.

10. The Federd-Aid Highway Acts (72 Stat. 895, as amended by 82
Stat. 821; 23 U.S.C. 113, as amended by the Surface Transportation
Assistance Act of 1982, Pub. L. 97-424).

11. Indians Sdf-Determination and Education Assistance Act (Sec. 7,
88 Stat. 2205; 25 U.S.C. 450e).

12. Indian Health Care Improvement Act (sec. 303(b), 90 Stat. 1407,
25 U.S.C. 1633(b)).

13. Rehahilitation Act of 1973 (sec. 306(b)(5), 87 Stat. 384, 29
U.S.C. 776(b)(5)).

14. Comprehensive Employment and Training Act of 1973 (sec. 606, 87
Stat. 880, renumbered sec. 706 by 83 Stat. 1845; 29 U.S.C. 986; also
sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).

15. State and Loca Fisca Assistance Act of 1972 (sec. 123(a)(6),

86 Stat. 933; 31 U.S.C. 1246(8)(6)).

16. Federa Water Pollution Control Act (sec. 513 of sec. 2, 86
Stat. 894; 33 U.S.C. 1372).

17. Veterans Nursing Home Care Act of 1964 (78 Stat. 502, as
amended; 38 U.S.C. 5035(a)(8)).

18. Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726 as
amended; 39 U.S.C. 410(b)(4)(C)).

19. Nationd Vidtors Center Fecilities Act of 1968 (sec. 110, 32
Stat. 45; 40 U.S.C. 808).

20. Appaachian Regiona Development Act of 1965 (sec. 402, 79 Stat.
21; 40 U.S.C. App. 402).

21. Hedlth Services Research, Hedlth Statistics, and Medical
Libraries Act of 1974 (sec. 107, see sec. 306(h)(2) thereof, 83 Stat.

370, as amended by 90 Stat. 378; 42 U.S.C. 242m(h)(2)).

22. Hospitd Survey and Construction Act, as amended by the Hospital
and Medicd Facilities Amendments of 1964 (sec. 605(8)(5), 78 Stat. 453;
42 U.S.C. 291e(q)(5)).

23. Hedlth Professions Education Assistance Act (sec. 303(b), 90
Stat. 2254; 42 U.S.C. 2938(g)(1)(C); also sec. 308a, 90 Stat. 2256; 42
U.S.C. 293(c)(7)).

24. Nurse Training Act of 1964 (sec. 941(a)(1)(C), 89 Stat. 364; 42
U.S.C. 296a(b)(5)).

25. Heart Disease, Cancer, and Stroke Amendments of 1965 (sec. 904,
as added by sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)).



26. Safe Drinking Water Act (sec. 2(a), see sec. 1450e thereof, 838
Stat. 1691; 42 U.S.C. 300j-9(e)).

27. Nationa Hedlth Planning and Resources Act (Sec. 4, see sec.
1604(b)(1)(H), 88 Stat. 2261, 42 U.S.C. 3000-3(b)(1)(H)).

28. U.S. Housing Act of 1937, as amended and recodified (88 Stat.
667; 42 U.S.C. 1437)).

29. Demongtration Cities and Metropolitan Development Act of 1966
(secs. 110, 311, 503, 1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C.
3310; 12 U.S.C. 1715c; 42 U.S.C. 1437)).

30. Sum clearance program: Housing Act of 1949 (sec. 109, 63 Stat.
419, as amended; 42 U.S.C. 1459).

31. Farm housing: Housing Act of 1964 (adds sec. 516(f) to Housing
Act of 1949 by sec. 503, 78 Stat. 797; 42 U.S.C. 1486(f)).

32. Housing Act of 1961 (sec. 707, added by sec. 907, 79 Stat. 496,
as amended; 42 U.S.C. 1500c-3).

33. Defense Housing and Community Facilities and Services Act of
1951 (sec. 310, 65 Stat. 307; 42 U.S.C. 1592i).

34. Specid Health Revenue Sharing Act of 1975 (sec. 303, see sec.
222(a)(5) thereof, 89 Stat. 324; 42 U.S.C. 2689j(a)(5)).

35. Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532; 42
U.S.C. 2947).

36. Headstart, Economic Opportunity, and Community Partnership Act
of 1974 (sec. 11, see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C. 2992a).
37. Housing and Urban Development Act of 1965 (sec. 707, 79 Stat.

492 as amended; 42 U.S.C. 3107).

38. Older Americans Act of 1965 (sec. 502, Pub. L. 89-73, as amended
by sec. 501, Pub. L. 93-29; 87 Stat. 50; 42 U.S.C. 3041a(a)(4)).

39. Public Works and Economic Development Act of 1965 (sec. 712, 79
Stat. 575 as amended; 42 U.S.C. 3222).

40. Juvenile Ddlinquency Prevention Act (sec. 1, 86 Stat. 536; 42
U.S.C. 3884).

41. New Communities Act of 1968 (sec. 410.82 Stat. 516; 42 U.S.C.
3909).

42. Urban Growth and New Community Development Act of 1970 (sec.
727(f), 84 Stat. 1803; 42 U.S.C. 4529).

43. Domestic Volunteer Service Act of 1973 (sec. 406, 87 Stat. 410;
42 U.S.C. 5046).

44. Housing and Community Development Act of 1974 (secs. 110,
802(g), 83 Stat. 649, 724; 42 U.S.C. 5310, 1440(Q)).

45. Developmentaly Disabled Assstance and Bill of Rights Act (sec.
126(4), 89 Stat. 488; 42 U.S.C. 6042(4); title |, sec. 111, 89 Stat.

491; 42 U.S.C. 6063(b)(19)).
46. Nationa Energy Conservation Policy Act (sec. 312, 92 Stat.



3254; 42 U.S.C. 6371)).

47. Public Works Employment Act of 1976 (sec. 109, 90 Stat. 1001, 42
U.S.C. 6708; also sec. 208, 90 Stat. 1008; 42 U.S.C. 6728).

48. Energy Conservation and Production Act (sec. 45(h), 90 Stat.
1168; 42 U.S.C. 6881(h)).

49. Solid Waste Disposal Act (sec. 2, 90 Stat. 2828; 42 U.S.C.
6979).

50. Rail Passenger Service Act of 1970 (sec. 405d, 84 Stat. 1337; 45
U.S.C. 565(d)).

51. Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat. 307;
renumbered sec. 13 by 88 Stat. 715; 49 U.S.C. 1609).

52. Highway speed ground transportation study (sec. 6(b), 79 Stat.
893; 49 U.S.C. 1636(b)).

53. Airport and Airway Development Act of 1970 (sec. 22(b), 84 Stat.
231; 49 U.S.C. 1722(b)).

54. Federal Civil Defense Act of 1950 (50 U.S.C. App. 2281(i)).

55. National Capitd Transportation Act of 1965 (sec. 3(b)(4), 79
Stat; 40 U.S.C. 682(b)(4)).

Note: Repealed Dec. 9, 1969 and labor standards incorporated in sec.
1-1431 of the Didtrict of Columbia Code.

56. Model Secondary School for the Deaf Act (sec. 4, 80 Stat. 1027,
Pub. L. 89-694, but not in the United States Code).

57. Delaware River Basn Compact (sec. 15.1, 75 Stat. 714, Pub. L.
87-328) (consdered a statute for purposes of this part but not in the
United States Code).

58. Energy Security Act (sec. 175(c), Pub. L. 96-294, 94 Stat. 611;
42 U.S.C. 8701 note).

[48 FR 19533, Apr. 29, 1983; 48 FR 20408, May 6, 1983]

Appendix B to Part 1
Boston Region

For the States of Connecticut, Maine, Massachusetts, New Hampshire,
Rhode Idand, and Vermont:

Assgtant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigration, U.S. Department of Labor, JFK Federd Building,
Government Center, room 1612C, Boston, Massachusetts 02203 (tel ephone:
617-223-5565).



New York Region

For the States of New Jersey and New Y ork and for the Cana Zone,
Puerto Rico, and the Virgin Idands:

Assgtant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigtration, U.S. Department of Labor, 1515 Broadway, room 3300, New
York, New Y ork 10036 (telephone: 212-399-5443).

Philadelphia Region

For the States of Delaware, Maryland, Pennsylvania, Virginia, and
West Virginia, and the Didtrict of Columbia

Assgtant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigtration, U.S. Department of Labor, Gateway Building, room 15220,
3535 Market Street, Philadelphia, Pennsylvania 19104 (telephone: 215-
596-1193).

Atlanta Region

For the States of Alabama, Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Carolina, and Tennessee:

Assgant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigtration, U.S. Department of Labor, 1371 Peachtree Street, NE.,
room 305, Atlanta, Georgia 30309 (tel ephone: 404-881-4801).

Chicago Region

For the States of Illinais, Indiana, Michigan, Minnesota, Ohio, and
Wiscongn:

Assgant Regiond Adminigrator for Wage-Hour, Employment Standards
Adminisgtration, U.S. Department of Labor, 230 South Dearborn Street, 8th
Floor, Chicago, Illinois 60604 (telephone: 312-353-7249).

Ddlas Region

For the States of Arkansas, Louisiana, New Mexico, Oklahoma, and
Texas.

Assgant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigration, U.S. Department of Labor, 555 Griffin Square Building,
Y oung and Griffin Streets, Dallas, Texas 75202 (telephone: 214-767-
6891).

Kansas City Region



For the States of lowa, Kansas, Missouri, and Nebraska:

Assgtant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigtration, U.S. Department of Labor, Federa Office Building, room
2000, 911 Wanut Street, Kansas City, Missouri 64106 (telephone: 816-
374-5386).

Denver Region

For the States of Colorado, Montana, North Dakota, South Dakota,
Utah, and Wyoming:

Assgant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigration, U.S. Department of Labor, Federa Office Building, room
1440, 1961 Stout Street, Denver, Colorado 80294 (telephone: 304-837-
4613).

San Francisco Region

For the States of Arizona, California, Hawaii, and Nevada:

Assgant Regiond Adminigrator for Wage-Hour, Employment Standards
Adminigtration, U.S. Department of Labor, 450 Golden Gate Avenue, room
10353, San Francisco, California 94102 (telephone: 415-556-3592).

Sesttle Region

For the States of Alaska, 1daho, Oregon, and Washington:

Assgtant Regiond Adminigtrator for Wage-Hour, Employment Standards
Adminigration, U.S. Department of Labor, Federa Office Building, room
4141, 909 First Avenue, Sedttle, Washington 98174 (telephone: 206-442-
1916).

Appendix C to Part 1

Genera Wage Determinations Issued Under The Davis-Bacon And Related
Actsis published weekly by the Government Printing Office (GPO). This
publication is available for examination at dl 80 Regiond Government
Depoditory Libraries and many other of the 1,400 Government Depository
Libraries across the country. Subscriptions may be obtained by
contacting: Superintendent of Documents, U.S. Government Printing
Office, Washington, DC 20402, (202) 783-3238.

The publication is divided into three volumes-Eagt, Centrd, and
West--which may
be ordered separately. The States covered by each volume are as follows:



(Regiond breakdowns of States are provided in appendix B.)
Volume |--East

Alabama
Connecticut
Ddaware
Horida
Georgia
Kentucky
Mane
Maryland
Massachusetts
Missssppi
New Hampshire
New Jersey
New Y ork
North Carolina
Pennsylvania
Rhode Idand
South Carolina
Tennessee
Vermont
Virginia

Wes Virginia
Digrict of Col.
Cand Zone
Puerto Rico
Virgin Idands

Volume Il--Centra

Arkansas
lllinois
Indiana
lowa
Kansas
Louisana
Michigan
Minnesota
Missouri
Nebraska
New Mexico



Ohio
Oklahoma
Texas
Wisconsn

Volume ll1--West

Alaska
Arizona
Cdifornia
Colorado
Hawaii

Idaho
Montana
Nevada
North Dakota
Oregon
South Dakota
Utah
Washington
Wyoming

On or aout January 1 of each year, an annud edition will beissued
that includes dl current genera wage determinations for the States
covered by each volume. Throughout the remainder of the year, regular
weekly updates will be digtributed providing any modifications or
supersedeas wage determinations issued. Each volume's annua and weekly
editions will be provided in loose-lesf format.
[50 FR 49823, Dec. 4, 1985]

Section Number: 5.1
Section Name: Purpose and scope.

Source: 48 FR 19540, Apr. 29, 1983, unless otherwise noted.

Editoria Note: Nomenclature changes to Subpart A appear at 61 FR



19984, May 3, 1996.

(8 The regulations contained in this part are promulgated under the
authority conferred upon the Secretary of Labor by Reorganization Plan
No. 14 of 1950 and the Copeland Act in order to coordinate the
administration and enforcement of the labor standards provisons of each
of the following acts by the Federal agencies responsible for their
adminigration and of such additiond statutes as may from timeto time
confer upon the Secretary of Labor additional duties and
respongbilities smilar to those conferred upon the Secretary of Labor
under Reorganization Plan No. 14 of 1950:

1. The Davis-Bacon Act (sec. 1-7, 46 Stat. 1949, as amended; Pub. L.
74-403, 40 U.S.C. 276a-276a-7).

2. Copeland Act (40 U.S.C. 276¢).

3. The Contract Work Hours and Safety Standards Act (40 U.S.C. 327-
332).

4. Nationa Housing Act (sec. 212 added to c. 847, 48 Stat. 1246, by
sec. 14, 53 Stat. 807; 12 U.S.C. 1715¢ and repeatedly amended).

5. Housing Act of 1950 (college housing) (amended by Housing Act of
1959 to add labor provisions, 73 Stat. 681; 12 U.S.C. 1749a(f)).

6. Housing Act of 1959 (sec. 401(f) of the Housing Act of 1950 as
amended by Pub. L. 86-372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)).

7. Commercid Fisheries Research and Development Act of 1964 (sec.
7,78 Stat. 199; 16 U.S.C. 779¢(b)).

8. Library Services and Construction Act (sec. 7(a), 78 Stat. 13; 20
U.S.C. 355c(a)(4), as amended).

9. National Technicd Indtitute for the Deaf Act (sec. 5(b)(5), 79
Stat. 126; 20 U.S.C. 684(b)(5)).

10. Nationa Foundation on the Arts and Humanities Act of 1965 (sec.
5(k), 79 Stat. 846 as amended; 20 U.S.C. 954())).

11. Elementary and Secondary Education Act of 1965 as amended by
Elementary and Secondary and other Education Amendments of 1969 (sec.
423 as added by Pub. L. 91-230, title IV, sec. 401(a)(10), 84 Stat. 169,
and renumbered sec. 433, by Pub. L. 92-318; title 111, sec. 301(a)(1),

86 Stat. 326; 20 U.S.C. 1232(b)). Under the amendment coverageis
extended to dl programs administered by the Commissioner of Education.

12. The Federd-Aid Highway Acts (72 Stat. 895, as amended by 82
Stat. 821; 23 U.S.C. 113, as amended by the Surface Transportation
Assistance Act of 1982, Pub. L. 97-424).

13. Indian Sdf-Determination and Education Assistance Act (sec. 7,
88 Stat. 2205; 25 U.S.C. 450e).



14. Indian Health Care Improvement Act (sec. 303(b), 90 Stat. 1407,
25 U.S.C. 1633(b)).

15. Rehahilitation Act of 1973 (sec. 306(b)(5) 87 Stat. 384, 29
U.S.C. 776(b)(5)).

16. Comprehensive Employment and Training Act of 1973 (sec. 606, 87
Stat. 880, renumbered sec. 706 by 88 Stat. 1845; 29 U.S.C. 986; also
Sec. 604, 88 Stat. 1846; 29 U.S.C. 964(b)(3)).

17. State and Local Fiscal Assistance Act of 1972 (sec. 123(8)(6),

86 Stat. 933; 31 U.S.C. 1246(8)(6)).

18. Federal Water Pollution Control Act (sec. 513 of sec. 2, 86
Stat. 894; 33 U.S.C. 1372).

19. Veterans Nursing Home Care Act of 1964 (78 Stat. 502, as
amended; 38 U.S.C. 5035(a)(8)).

20. Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726 as
amended; 39 U.S.C. 410(b)(4)(C)).

21. Nationa Vigtors Center Facilities Act of 1966 (sec. 110, 32
Stat. 45; 40 U.S.C. 808).

22. Appaachian Regiona Development Act of 1965 (sec. 402, 79 Stat.
21; 40 U.S.C. App. 402).

23. Hedlth Services Research, Hedlth Statitics, and Medical
Libraries Act of 1974 (sec. 107, see sec. 308(h)(2) thereof, 88 Stat.

370, as amended by 90 Stat. 378; 42 U.S.C. 242m(h)(2)).

24. Hospitd Survey and Construction Act, as amended by the Hospital
and Medicd Facilities Amendments of 1964 (sec. 605(a)(5), 78 Stat. 453,
42 U.S.C. 291e(9)(5)).

25. Hedlth Professions Educational Assistance Act (sec. 303(b), 90
Stat. 2254; 42 U.S.C. 293a(g)(1)(C); aso sec. 308a, 90 Stat. 2258, 42
U.S.C. 293a(c)(7)).

26. Nurse Training Act of 1964 (sec. 941(a)(1)(C), 89 Stat. 384; 42
U.S.C. 296a(b)(5)).

27. Heart Disease, Cancer, and Stroke Amendments of 1965 (sec. 904,
as added by sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)).

28. Safe Drinking Water Act (sec. 2(a) see sec. 1450e thereof, 88
Stat. 1691; 42 U.S.C. 300j-9(e)).

29. Nationa Hedlth Planning and Resources Act (Sec. 4, see sec.
1604(b)(1)(H), 88 Stat. 2261, 42 U.S.C. 3000-3(b)(1)(H)).

30. U.S. Housing Act of 1937, as amended and recodified (88 Stat.
667; 42 U.S.C. 1437)).

31. Demongtration Cities and Metropolitan Development Act of 1966
(secs. 110, 311, 503, 1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C.
3310; 12 U.S.C. 1715c; 42 U.S.C. 1437)).

32. Sum clearance program: Housing Act of 1949 (sec. 109, 63 Stat.
419, as amended; 42 U.S.C. 1459).



33. Farm housing: Housing Act of 1964 (adds sec. 516(f) to Housing
Act of 1949 by sec. 503, 78 Stat. 797; 42 U.S.C. 1486(f)).

34. Housing Act of 1961 (sec. 707, added by sec. 907, 79 Stat. 496,
as amended; 42 U.S.C. 1500c-3).

35. Defense Housing and Community Facilities and Services Act of
1951 (sec. 310, 65 Stat. 307; 42 U.S.C. 1592i).

36. Specia Hedth Revenue Sharing Act of 1975 (sec. 303, see sec.
222(a)(5) thereof, 89 Stat. 324; 42 U.S.C. 2689j(a)(5)).

37. Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532; 42
U.S.C. 2947).
38. Headgtart, Economic Opportunity, and Community Partnership Act
of 1974 (sec. 11, see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C. 2992a).
39. Housing and Urban Development Act of 1965 (sec. 707, 79 Stat.
492 as amended; 42 U.S.C. 3107).

40. Older Americans Act of 1965 (sec. 502, Pub. L. 89-73, as amended
by sec. 501, Pub. L. 93-29; 87 Stat. 50; 42 U.S.C. 3041a(a)(4)).

41. Public Works and Economic Development Act of 1965 (sec. 712; 79
Stat. 575 as amended; 42 U.S.C. 3222).

42. Juvenile Ddlinquency Prevention Act (sec. 1, 86 Stat. 536; 42
U.S.C. 3884).

43. New Communities Act of 1968 (sec. 410, 82 Stat. 516; 42 U.S.C.
3909).

44. Urban Growth and New Community Development Act of 1970 (sec.
727(f), 84 Stat. 1803; 42 U.S.C. 4529).

45. Domestic Volunteer Service Act of 1973 (sec. 406, 87 Stat. 410;
42 U.S.C. 5046).

46. Housing and Community Development Act of 1974 (secs. 110,
802(g), 88 Stat. 649, 724; 42 U.S.C. 5310, 1440(q)).

47. Developmentaly Disabled Assgstance and Bill of Rights Act (sec.
126(4), 89 Stat. 488; 42 U.S.C. 6042(4); title 1, sec. 111, 89 Stat.
491; 42 U.S.C. 6063(b)(19)).

48. National Energy Conservation Policy Act (sec. 312, 92 Stat.
3254; 42 U.S.C. 6371)).

49. Public Works Employment Act of 1976 (sec. 109, 90 Stat. 1001, 42
U.S.C. 6708; also sec. 208, 90 Stat. 1008; 42 U.S.C. 6728).

50. Energy Conservation and Production Act (sec. 451(h), 90 Stat.
1168; 42 U.S.C. 6881(h)).

51. Solid Waste Disposal Act (sec. 2, 90 Stat. 2823; 42 U.S.C.
6979).

52. Rail Passenger Service Act of 1970 (sec. 405d, 84 Stat. 1337; 45
U.S.C. 565(d)).

53. Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat. 307;
renumbered sec. 13 by 88 Stat. 715; 49 U.S.C. 1609).



54. Highway Speed Ground Transportation Study (sec. 6(b), 79 Stat.
893; 49 U.S.C. 1636(b)).

55. Airport and Airway Development Act of 1970 (sec. 22(b), 84 Stat.
231; 49 U.S.C. 1722(b)).

56. Federa Civil Defense Act of 1950 (50 U.S.C. App. 2281i).

57. National Capital Transportation Act of 1965 (sec. 3(b)(4), 79
Stat. 644; 40 U.S.C. 682(b)(4). Note.-- Repealed December 9, 1969, and
labor standards incorporated in sec. 1-1431 of the Didtrict of Columbia
Code).

58. Model Secondary School for the Deaf Act (sec. 4, 80 Stat. 1027,
Pub. L. 89-694, but not in the United States Code).

59. Delaware River Basin Compact (sec. 15.1, 75 Stat. 714, Pub. L.
87-328) (considered a statute for purposes of the plan but not in the
United States Code).

60. Energy Security Act (sec. 175(c), Pub. L. 96-294, 94 Stat. 611,
42 U.S.C. 8701 note).

(b) Part 1 of this subtitle contains the Department's procedural
rules governing requests for wage determinations and the issuance and
use of such wage determinations under the Davis-Bacon Act and its
related statutes as listed in that part.

Section Number: 5.2

Section Name: Definitions.

(& The term Secretary includes the Secretary of Labor, the Deputy
Under Secretary for Employment Standards, and their authorized
representatives.

(b) The term Administrator means the Adminigrator of the Wage and
Hour Divison, Employment Standards Adminigtration, U.S. Department of
Labor, or authorized representative.

(¢) Theterm Federd agency means the agency or ingrumentdity of
the United States which enters into the contract or provides assistance
through loan, grant, loan guarantee or insurance, or otherwise, to the
project subject to a gatute listed in Sec. 5.1.

(d) The term Agency Head means the principa officid of the Federd
agency and includes those persons duly authorized to act in the behaf
of the Agency Head.

(€) The term Contracting Officer means the individud, a duly
appointed successor, or authorized representative who is designated and



authorized to enter into contracts on behaf of the Federd agency.

(f) The term labor standards as used in this part meansthe
requirements of the Davis-Bacon Act, the Contract Work Hours and Safety
Standards Act (other than those relaing to safety and hedth), the
Copdand Act, and the prevailing wage provisons of the other Satutes
listed in Sec. 5.1, and the regulations in parts 1 and 3 of this
subtitle and this part.

(9) Theterm United States or the Digtrict of Columbia means the
United States, the Digtrict of Columbia, and al executive departments,
independent establishments, adminigrative agencies, and
ingrumentaities of the United States and of the Digtrict of Columbia,
including corporations, dl or subgtantidly al of the stock of which
is beneficialy owned by the United States, by the foregoing
departments, establishments, agencies, indrumentdities, and including
nongppropriated fund instrumentdities.

(h) The term contract means any prime contract which is subject
wholly or in part to the labor slandards provisons of any of the acts
listed in Sec. 5.1 and any subcontract of any tier thereunder, let under
the prime contract. A State or local Government is not regarded as a
contractor under statutes providing loans, grants, or other Federa
assgtance in Stuations where congtruction is performed by its own
employees. However, under statutes requiring payment of prevailing wages
to al laborers and mechanics employed on the asssted project, such as
the U.S. Housing Act of 1937, State and locd recipients of Federa-aid
must pay these employees according to Davis-Bacon labor standards.

(1) The terms building or work generdly include congtruction
activity as
distinguished from manufacturing, furnishing of materids, or servicing
and maintenance work. The terms include without limitation, buildings,
structures, and improvements of dl types, such as bridges, dams,
plants, highways, parkways, streets, subways, tunnels, sewers, mains,
power lines, pumping stations, heavy generators, raillways, arports,
terminds, docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, candss, dredging, shoring, rehabilitation and
reactivation of plants, scaffolding, drilling, blasting, excavating,
clearing, and landscaping. The manufacture or furnishing of materids,
articles, supplies or equipment (whether or not a Federa or State
agency acquirestitle to such materids, articles, supplies, or
equipment during the course of the manufacture or furnishing, or owns
the materids from which they are manufactured or furnished) isnot a
building or work within the meaning of the regulaionsin this part
unless conducted in connection with and at the site of such abuilding
or work as is described in the foregoing sentence, or under the United



States Housing Act of 1937 and the Housing Act of 1949 in the
construction or development of the project.

(j) The terms congtruction, prosecution, completion, or repair mean
the fallowing:

(2) All types of work done on a particular building or work at the
gte thereof, including work at afacility which is deemed a part of
the gte of the work within the meaning of (paragraph (1) of this
section by laborers and mechanics employed by a construction contractor
or congtruction subcontractor (or, under the United States Housing Act
of 1937; the Housing Act of 1949; and the Native American Housing
Assgtance and Sdf-Determination Act of 1996, al work done in the
congtruction or development of the project), including without
limitation--

(i) Altering, remodeling, ingtdlation (where gppropriate) on the
gte of thework of items fabricated off-gte;

(i) Painting and decorating;

(i) Manufacturing or furnishing of materids, articles, supplies
or equipment on the ste of the building or work (or, under the United
States Housing Act of 1937; the Housing Act of 1949; and the Native
American Housing Assstance and Sdlf-Determination Act of 1996 in the
congtruction or development of the project);

(iv)(A) Trangportation between the site of the work within the
meaning of paragraph (I)(1) of this section and afacility whichis
dedicated to the congtruction of the building or work and deemed a part
of the Ste of the work within the meaning of paragraph (1)(2) of this
section; and

(B) Transportation of portion(s) of the building or work between a
gte where asgnificant portion of such building or work is
congructed, which isapart of the Ste of the work within the meaning
of paragraph (1)(2) of this section, and the physica place or places
where the building or work will remain.

(2) Except for laborers and mechanics employed in the congtruction
or development of the project under the United States Housing Act of
1937; the Housing Act of 1949; and the Native American Housing
Assstance and Sdlf-Determination Act of 1996, and except as provided
in paragraph (j)(1)(iv)(A) of this section, the transportation of
materias or suppliesto or from the site of the work by employees of
the construction contractor or a construction subcontractor is not
““congruction, prosecution, completion, or repair” (see Building and
Consgtruction Trades Department, AFL-CIO v. United States Department of
Labor Wage Appeds Board (Midway Excavators, Inc.), 932 F.2d 985 (D.C.
Cir. 1991)).

(k) Theterm public building or public work includes building or



work, the construction, prosecution, completion, or repair of which, as
defined above, is carried on directly by authority of or with funds of a
Federd agency to serve the interest of the generd public regardless of
whether title thereof isin a Federa agency.

(1) The term gte of the work is defined as follows:

(1) The ste of the work is the physica place or places where the
building or work cdled for in the contract will remain; and any other
gte where asgnificant portion of the building or work is
congtructed, provided that such Ste is established specificaly for
the performance of the contract or project;

(2) Except as provided in paragraph (1)(3) of this section, job
headquarters, tool yards, batch plants, borrow pits, etc., are part of
the site of the work, provided they are dedicated exclusively, or
nearly so, to performance of the contract or project, and provided they
are adjacent or virtualy adjacent to the site of the work as defined
in paragraph (1)(1) of this section;

(3) Not included in the Ste of the work are permanent home
offices, branch plant establishments, fabrication plants, tool yards,
etc., of acontractor or subcontractor whose location and continuance
in operation are determined wholly without regard to a particular
Federal or federdly assisted contract or project. In addition,
fabrication plants, batch plants, borrow pits, job headquarters, tool
yards, etc., of acommercia or materid supplier, which are
established by a supplier of materidsfor the project before opening
of bids and not on the site of the work as stated in paragraph (1)(2)
of this section, are not included in the Site of the work. Such
permanent, previoudy established facilities are not part of the Site
of the work, even where the operations for a period of time may be
dedicated exclusively, or nearly so, to the performance of a contract.

(m) The term laborer or mechanic includes &t least those workers
whose duties are manua or physica in nature (including those workers
who use tools or who are performing the work of atrade), as
distinguished from menta or manageria. The term |aborer or mechanic
includes apprentices, trainees, helpers, and, in the case of contracts
subject to the Contract Work Hours and Safety Standards Act, watchmen or
guards. The term does not apply to workers whose duties are primarily
adminigrative, executive, or clerical, rather than manual. Persons
employed in abonafide executive, adminidrative, or professond
capacity as defined in part 541 of thistitle are not deemed to be
laborers or mechanics. Working foremen who devote more than 20 percent
of their time during a workweek to mechanic or laborer duties, and who
do not meet the criteria of part 541, are laborers and mechanics for the
time so spent.



(n) The terms apprentice, trainee, and helper are defined as
follows

(1) Apprentice means (i) a person employed and individually
registered in a bona fide apprenticeship program registered with the
U.S. Department of Labor, Employment and Training Administration,
Office of Apprenticeship Training,

Employer and Labor Services, or with a State Apprenticeship Agency
recognized by the Bureaw, or (ii) aperson in the first 90 days of
probationary employment as an gpprentice in such an apprenticeship
program, who is not individually registered in the program, but who has
been certified by the Office of Apprenticeship Training,

Employer and Labor Services or a State

Apprenticeship Agency (where appropriate) to be digible for
probationary employment as an gpprentice;

(2) Trainee means a person registered and receiving on-the-job
training in a congtruction occupation under a program which has been
approved in advance by the U.S. Department of Labor, Employment and
Training Adminigtration, as meeting its sandards for on-the-job
training programs and which has been so certified by that
Adminigration.

(3) These provisons do not gpply to gpprentices and trainees
employed on projects subject to 23 U.S.C. 113 who are enrolled in
programs which have been certified by the Secretary of Trangportation in
accordance with 23 U.S.C. 113(c).

(4) A didtinct classification of " helper" will be issued in wage
determinations applicable to work performed on construction projects
covered by the labor standards provisions of the Davis-Bacon and
Related Acts only where:

(i) The duties of the helper are clearly defined and distinct from
those of any other classification on the wage determination;

(i1) The use of such helpersis an established prevailing practice
inthe areg; and

(iii) The helper is not employed as atrainee in an informa
training program. A “"heper” classification will be added to wage
determinations pursuant to Sec. 5.5(a)(1)(ii)(A) only where, in
addition, the work to be performed by the helper is not performed by a
classfication in the wage determingtion.

(0) Every person performing the duties of alaborer or mechanic in
the congtruction, prosecution, completion, or repair of a public
building or public work, or building or work financed in whole or in
part by loans, grants, or guarantees from the United States is employed
regardless of any contractud relationship aleged to exist between the
contractor and such person.



(p) The term wages means the basic hourly rate of pay; any
contribution irrevocably made by a contractor or subcontractor to a
trustee or to athird person pursuant to a bona fide fringe benefit
fund, plan, or program; and the rate of costs to the contractor or
subcontractor which may be reasonably
anticipated in providing bona fide fringe benefits to laborers and
mechanics pursuant to an enforceable commitment to carry out a
financidly responsible plan of program, which was communicated in
writing to the laborers and mechanics affected. The fringe benefits
enumerated in the Davis-Bacon Act include medicd or hospita care,
pensions on retirement or death, compensation for injuries or illness
resulting from occupationd activity, or insurance to provide any of the
foregoing; unemployment benefits; life insurance, disability insurance,
sckness insurance, or accident insurance; vacation or holiday pay;
defraying costs of gpprenticeship or other smilar programs; or other
bona fide fringe benefits. Fringe benefits do not include benefits
required by other Federal, State, or local law.

(g) The term wage determination includes the original decison and
any subsequent decisions modifying, superseding, correcting, or
otherwise changing the provisons of the origind decison. The
goplication of the wage determination shdl be in accordance with the
provisons of Sec. 1.6 of thistitle.

[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 55

Section Number: 5.5

Section Name: Contract provisions and related matters.

(& The Agency head shdl cause or require the contracting officer
to insert in full in any contract in excess of $2,000 which is entered
into for the actua congtruction, dteration and/or repair, including
painting and decorating, of a public building or public work, or
building or work financed in whole or in part from Federd fundsor in
accordance with guarantees of a Federa agency or financed from funds
obtained by pledge of any contract of a Federd agency to make aloan,
grant or annua contribution (except where a different meaning is
expresdy indicated), and which is subject to the |abor standards
provisons of any of the actslisted in Sec. 5.1, the following clauses
(or any modifications thereof to meet the particular needs of the
agency, Provided, That such modifications are first approved by the
Department of Labor):



(1) Minimum wages. (i) All laborers and mechanics employed or
working upon the site of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditiondly and not less
often than once aweek, and without subsequent deduction or rebate on
any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29
CFR part 3)), the full amount of wages and bona fide fringe benefits (or
cash equivaents thereof) due at time of payment computed at rates not
less than those contained in the wage determination of the Secretary of
Labor which is attached hereto and made a part hereof, regardless of any
contractua relationship which may be aleged to exist between the
contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bonafide fringe
benefits under section 1(b)(2) of the Davis-Bacon Act on behdf of
laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (a)(1)(iv) of this
section; aso, regular contributions made or cogts incurred for more
than aweekly period (but not less often than quarterly) under plans,
funds, or programs which cover the particular weekly period, are deemed
to be congtructively made or incurred during such weekly period. Such
laborers and mechanics shal be paid the appropriate wage rate and
fringe benefits on the wage determination for the classfication of work
actudly performed, without regard to skill, except as provided in
Sec. 5.5(8)(4). Laborers or mechanics performing work in more than one
classfication may be compensated at the rate specified for each
classfication for the time actualy worked therein: Provided, That the
employer's payroll records accurately set forth the time spent in each
classfication in which work is performed. The wage determination
(induding any additiond
classfication and wage rates conformed under paragraph (a8)(21)(ii) of
this section) and the Davis-Bacon poster (WH-1321) shdl be posted at
al times by the contractor and its subcontractors at the Site of the
work in a prominent and accessible place where it can be easily seen by
the workers.

(i)(A) The contracting officer shdl require that any class of
laborers or mechanics, including helpers, which is not listed in the
wage determination and which is to be employed under the contract shall
be dlassfied in conformance with the wage determination. The
contracting officer shal approve an additiona classification and wage
rate and fringe benefits therefore only when the following criteria have
been met:



(1) The work to be performed by the classification requested is not
performed by a classfication in the wage determination; and

(2) The classfication is utilized in the area by the congtruction
industry; and

(3) The proposed wage rate, including any bona fide fringe benefits,
bears a reasonabl e relationship to the wage rates contained in the wage
determination.

(B) If the contractor and the laborers and mechanics to be employed
in the classfication (if known), or their representatives, and the
contracting officer agree on the classfication and wage rate (including
the amount designated for fringe benefits where appropriate), a report
of the action taken shdl be sent by the contracting officer to the
Adminigrator of the Wage and Hour Divison, Employment Standards
Adminigtration, U.S. Department of Labor, Washington, DC 20210. The
Adminidrator, or an authorized representative, will approve, modify, or
disapprove every additiond classfication action within 30 days of
receipt and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additiona timeis
necessary.

(©) Inthe event the contractor, the laborers or mechanics to be
employed in the classfication or their representatives, and the
contracting officer do not agree on the proposed classification and wage
rate (including the amount designated for fringe benefits, where
aopropriate), the contracting officer shal refer the questions,
including the views of dl interested parties and the recommendation of
the contracting officer, to the Administrator for determination. The
Adminigrator, or an authorized representative, will issue a
determination within 30 days of receipt and S0 advise the contracting
officer or will notify the contracting officer within the 30-day period
that additiond time is necessary.

(D) The wage rate (including fringe benefits where gppropriate)
determined pursuant to paragraphs (8)(21)(ii) (B) or (C) of this section,
shdl be paid to dl workers performing work in the classfication under
this contract from the first day on which work is performed in the
classfication.

(ii1) Whenever the minimum wage rate prescribed in the contract for
aclass of laborers or mechanics includes a fringe benefit which is not
expressed as an hourly rate, the contractor shall either pay the benefit
as dated in the wage determination or shdl pay another bonafide
fringe benefit or an hourly cash equivaent thereof.

(iv) If the contractor does not make payments to a trustee or other
third person, the contractor may consider as part of the wages of any
laborer or mechanic the amount of any costs reasonably anticipated in



providing bona fide fringe benefits under a plan or program, Provided,
That the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor to set aside
in a separate account assets for the meeting of obligations under the

plan or program.

(2) Withholding. The (write in name of Federd Agency or theloan or
grant recipient) shall upon its own action or upon written request of an
authorized representative of the Department of Labor withhold or cause
to be withheld from the contractor under this contract or any other
Federa contract with the same prime contractor, or any other federaly-
assisted contract subject to Davis-Bacon prevailing wage requirements,
which isheld by the same prime contractor, so much of the accrued
payments or advances as may be considered necessary to pay laborers and
mechanics, including gpprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages required by the
contract. In the event of fallure to pay any laborer or mechanic,
including any apprentice, trainee, or helper, employed or working on the
gte of the work (or under the United States Housing Act of 1937 or
under the Housing Act of 1949 in the congtruction or development of the
project), al or part of the wages required by the contract, the
(Agency) may, after written notice to the contractor, Sponsor,
applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds until
such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and basic records
relating thereto shal be maintained by the contractor during the course
of the work and preserved for a period of three years theregfter for al
laborers and mechanics working at the Site of the work (or under the
United States Housing Act of 1937, or under the Housing Act of 1949, in
the construction or development of the project). Such records shall
contain the name, address, and socia security number of each such
worker, hisor her correct classification, hourly rates of wages paid
(including rates of contributions or costs anticipated for bonafide
fringe benefits or cash equivaents thereof of the types described in
section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours
worked, deductions made and actual wages paid. Whenever the Secretary of
Labor has found under 29 CFR 5.5(a)(2)(iv) that the wages of any laborer
or mechanic include the amount of any cogts reasonably anticipated in
providing benefits under a plan or program described in section
1(b)(2)(B) of the Davis-Bacon Act, the contractor shal maintain records
which show that the commitment to provide such benefitsis enforcegble,



that the plan or program isfinancidly respongble, and that the plan

or program has been communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or the actud

cost incurred in providing such benefits. Contractors employing
gpprentices or trainees under approved programs shall maintain written
evidence of the regigtration of gpprenticeship programs and

certification of trainee programs, the regigtration of the apprentices

and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(i(A) The contractor shal submit weekly for each week in which
any contract work is performed a copy of dl payrollsto the (writein
name of gppropriate Federa agency) if the agency is a party to the
contract, but if the agency is not such a party, the contractor will
submit the payrolls to the applicant, sponsor, or owner, as the case may
be, for transmission to the (write in name of agency). The payralls
submitted shall set out accurately and completely dl of the information
required to be maintained under Sec. 5.5(a)(3)(i) of Regulations, 29 CFR
part 5. Thisinformation may be submitted in any form desired. Optiona
Form WH-347 is available for this purpose and may be purchased from the
Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S.
Government Printing Office, Washington, DC 20402. The prime contractor
is responsible for the submission of copies of payrolls by al
subcontractors.

(B) Each payroll submitted shal be accompanied by a ™ Statement of
Compliance," signed by the contractor or subcontractor or his or her
agent who pays or supervises the payment of the persons employed under
the contract and shdl certify the following:

(2) That the payroll for the payroll period contains the information
required to be maintained under Sec. 5.5(a)(3)(i) of Regulations, 29 CFR
part 5 and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper,
gpprentice, and trainee) employed on the contract during the payroll
period has been paid the full weekly wages earned, without rebate,
ether directly or indirectly, and that no deductions have been made
ether directly or indirectly from the full wages earned, other than
permissible deductions as st forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivadents for the
classfication of work performed, as specified in the gpplicable wage
determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set
forth on the reverse sde of Optiona Form WH-347 shdl satisfy the
requirement for submission of the " Statement of Compliance" required



by paragraph (8)(3)(ii)(B) of this section.
(D) The fasfication of any of the above certifications may subject
the contractor or subcontractor to civil or crimind prosecution under
section 1001 of title 18 and section 231 of title 31 of the United
States Code.
(iii) The contractor or subcontractor shal make the records
required under paragraph (a)(3)(i) of this section available for
ingpection, copying, or transcription by authorized representatives of
the (write the name of the agency) or the Department of Labor, and shdl
permit such representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the Federa agency may,
after written notice to the contractor, sponsor, applicant, or owner,
take such action as may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds. Furthermore, fallure to
submit the required records upon request or to make such records
available may be grounds for debarment action pursuant to 29 CFR 5.12.
(4) Apprentices and trainees-(i) Apprentices. Apprentices will be
permitted to work at less than the predetermined rate for the work they
performed when they are employed pursuant to and individualy registered
in a bona fide apprenticeship program registered with the U.S.
Department of Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency

recognized by the Office, or if aperson isemployed in hisor her first

90 days of probationary employment as an gpprentice in such an
gpprenticeship program, who is not individudly registered in the
program, but who has been certified by the Office of
Apprenticeship Training, Employer and Labor Services

or a State Apprenticeship Agency (where appropriate) to be

eligible for probationary employment as an apprentice. The allowable
ratio of apprentices to journeymen on the job Sitein any craft
classfication shal not be greater than the ratio permitted to the
contractor as to the entire work force under the registered program. Any
worker listed on apayroll a an apprentice wage rate, who is not
registered or otherwise employed as stated above, shal be paid not less
than the gpplicable wage rate on the wage determination for the
classfication of work actualy performed. In addition, any gpprentice
performing work on the job Ste in excess of the ratio permitted under
the registered program shall be paid not |ess than the applicable wage
rate on the wage determination for the work actualy performed. Where a
contractor is performing construction on aproject in alocdity other

than that in which its program is registered, the ratios and wage rates



(expressed in percentages of the journeyman's hourly rate) specified in
the contractor's or subcontractor's registered program shall be
observed. Every gpprentice must be paid at not less than the rate
specified in the registered program for the gpprentice's level of
progress, expressed as a percentage of the journeymen hourly rate
specified in the gpplicable wage determination. Apprentices shal be
paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the gpprenticeship program does not specify
fringe benefits, gpprentices must be paid the full amount of fringe
benefits listed on the wage determination for the gpplicable
classfication. If the Adminigtrator determines that a different

practice prevails for the applicable apprentice classfication, fringes
shdl be paid in accordance with that determination. In the event the
Office of Apprenticeship Training, Employer and Labor Services, or a
State Apprenticeship Agency

recognized by the Office, withdraws gpprova of an apprenticeship
program, the contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees will not
be permitted to work at less than the predetermined rate for the work
performed unless they are employed pursuant to and individualy
registered in a program which has received prior approva, evidenced by
forma certification by the U.S. Department of Labor, Employment and
Training Adminigration. Theratio of traineesto journeymen on the job
gte shdl not be greater than permitted under the plan approved by the
Employment and Training Adminigration. Every trainee must be paid at
not less than the rate specified in the gpproved program for the
trainee's leve of progress, expressed as a percentage of the journeyman
hourly rate specified in the gpplicable wage determination. Trainees
shdl be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention fringe
benfits, trainees shdl be paid the full amount of fringe benefits
listed on the wage determination unless the Administrator of the Wage
and Hour Divison determines that there is an gpprenticeship program
associated with the corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits for
apprentices. Any employee listed on the payroll a atraineeratewhois
not registered and participating in atraining plan approved by the
Employment and Training Adminitration shdl be paid not less than the
gpplicable wage rate
on the wage determination for the classfication of work actudly
performed. In addition, any trainee performing work on the job stein



excess of theratio permitted under the registered program shdl be paid
not less than the gpplicable wage rate on the wage determination for the
work actudly performed. In the event the Employment and Training
Adminigtration withdraws gpprova of atraining program, the contractor
will no longer be permitted to utilize trainees & less than the

gpplicable predetermined rate for the work performed until an acceptable
program is approved.

(iii) Equa employment opportunity. The utilization of apprentices,
trainees and journeymen under this part shdl be in conformity with the
equal employment opportunity requirements of Executive Order 11246, as
amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall
comply with the requirements of 29 CFR part 3, which are incorporated by
reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in
any subcontracts the clauses contained in 29 CFR 5.5(a)(1) through (10)
and such other clauses as the (write in the name of the Federd agency)
may by gppropriate ingructions require, and aso a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts.
The prime contractor shdl be respongble for the compliance by any
subcontractor or lower tier subcontractor with al the contract clauses
in29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract
clausesin 29 CFR 5.5 may be grounds for termination of the contract,
and for debarment as a contractor and a subcontractor as provided in 29
CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All
rulings and interpretations of the Davis-Bacon and Related Acts
contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the
labor standards provisions of this contract shal not be subject to the
genera disputes clause of this contract. Such disputes shdl be
resolved in accordance with the procedures of the Department of Labor
st forthin 29 CFR parts 5, 6, and 7. Disputes within the meaning of
this clause include disputes between the contractor (or any of its
subcontractors) and the contracting agency, the U.S. Department of
Labor, or the employees or their representatives.

(10) Cetification of digihility. (i) By entering into this
contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor'sfirmisa
person or firm indigible to be awvarded Government contracts by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(3)(2).



(i) No part of this contract shal be subcontracted to any person
or firm indligible for award of a Government contract by virtue of
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(3)(1).

(iii) The pendty for making fase satementsis prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

(b) Contract Work Hours and Safety Standards Act. The Agency Head
shdl cause or require the contracting officer to insert the following
clauses st forth in paragraphs (b)(1), (2), (3), and (4) of this
section in full in any contract in an amount in excess of $100,000 and
subject to the overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shdl beinsarted in addition to the
clauses required by Sec. 5.5(a) or 4.6 of part 4 of thistitle. As used
in this paragraph, the terms laborers and mechanics include watchmen and
guards.

(1) Overtime requirements. No contractor or subcontractor
contracting for any part of the conract work which may require or
involve the employment of |aborers or mechanics shdl require or permit
any such laborer or mechanic in any workweek in which he or sheis
employed on such work to work in excess of forty hours in such workweek
unless such laborer or mechanic receives compensation at arate not less
than one and one-hdf timesthe basic rate of pay for al hours worked
in excess of forty hours in such workweek.

(2) Violation; liakility for unpaid wages, liquidated damages. In
the event of any violation of the clause st forth in
paragraph (b)(1) of this section the contractor and any subcontractor
responsible therefor shdl be liable for the unpaid wages. In addition,
such contractor and subcontractor shal be liable to the United States
(in the case of work done under contract for the Digtrict of Columbia or
aterritory, to such Didtrict or to such territory), for liquidated
damages. Such liquidated damages shdl be computed with respect to each
individud laborer or mechanic, including watchmen and guards, employed
in violation of the clause set forth in paragraph (b)(1) of this
section, in the sum of $10 for each cdendar day on which such
individua was required or permitted to work in excess of the standard
workweek of forty hours without payment of the overtime wages required
by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write
in the name of the Federd agency or the loan or grant recipient) shal
upon its own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federdly-asssted



contract subject to the Contract Work Hours and Safety Standards Act,
which is held by the same prime contractor, such sums as may be
determined to be necessary to satisfy any liabilities of such contractor

or subcontractor for unpaid wages and liquidated damages as provided in
the clause st forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in
any subcontracts the clauses set forth in paragraph (b)(1) through (4)
of this section and also a clause requiring the subcontractors to
include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for compliance by any subcontractor or
lower tier subcontractor with the clauses set forth in paragraphs (b)(1)
through (4) of this section.

(¢) In addition to the clauses contained in paragraph (b), in any
contract subject only to the Contract Work Hours and Safety Standards
Act and not to any of the other statutes cited in Sec. 5.1, the Agency
Head shdl cause or require the contracting officer to insert a clause
requiring that the contractor or subcontractor shal maintain payrolls
and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the
contract for dl [aborers and mechanics, including guards and watchmen,
working on the contract. Such records shal contain the name and address
of each such employee, socia security number, correct classfications,
hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actua wages paid. Further, the Agency Head shall
cause or reguire the contracting officer to insert in any such contract
aclause providing that the records to be maintained under this
paragraph shal be made available by the contractor or subcontractor for
ingpection, copying, or transcription by authorized representatives of
the (write the name of agency) and the Department of Labor, and the
contractor or subcontractor will permit such representatives to
interview employees during working hours on the job.

(Theinformation collection, recordkeeping, and reporting requirements
contained in the following paragraphs of this section were approved by
the Office of Management and Budget:

Paragraph Number



G 1(1) 1) T 1215-0140

C LU 1) N 1215-0140
1)1 1215-0140,
1215-0017
16 1)1 T 1215-0149
(5 T 1215-0140,
1215-0017

[48 FR 19540, Apr. 29, 1983, as amended at 51 FR 12265, Apr.
9, 1986; 55 FR 50150, Dec. 4, 1990; 57 FR 28776, June 26, 1992; 58 FR
58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 65 FR 69674, Nov. 20, 2000]

Section Number: 5.6

Section Name: Enforcement.

(a(2) It shall be the responsbility of the Federa agency to
ascertain whether the clauses required by Sec. 5.5 have
been inserted in the contracts subject to the labor standards provisons
of the Acts contained in Sec. 5.1. Agencies which do not directly enter
into such contracts shal promulgate the necessary regulations or
procedures to require the recipient of the Federa assstance to insert
in its contracts the provisions of Sec. 5.5. No payment, advance, grant,
loan, or guarantee of funds shal be gpproved by the Federd agency
unless the agency insures that the clauses required by Sec. 5.5 and the
appropriate wage determination of the Secretary of Labor are contained
in such contracts. Furthermore, no payment, advance, grant, loan, or
guarantee of funds shall be approved by the Federal agency after the
beginning of condruction unlessthere is on file with the agency a
certification by the contractor that the contractor and its
subcontractors have complied with the provisions of Sec. 5.5 or unless
there is on file with the agency a certification by the contractor that
there isa subgtantia dispute with respect to the required provisions.

(2) Payralls and Statements of Compliance submitted pursuant to
Sec. 5.5(8)(3)(ii) shdl be preserved by the Federa agency for a period
of 3 years from the date of completion of the contract and shall be
produced at the request of the Department of Labor at any time during
the 3-year period.

(3) The Federa agency shdl cause such investigations to be made as
may be necessary to assure compliance with the |abor standards clauses



required by Sec. 5.5 and the gpplicable statutes listed in Sec. 5.1.
Investigations shdl be made of dl contracts with such frequency as may
be necessary to assure compliance. Such investigations shdl include
interviews with employees, which shal be taken in confidence, and
examinations of payroll data and evidence of registration and
certification with respect to gpprenticeship and training plans. In
making such examinations, particular care shal be taken to determine
the correctness of classifications and to determine whether thereisa
disproportionate employment of |aborers and of gpprentices or trainees
registered in gpproved programs. Such investigations shall dso include
evidence of fringe benefit plans and payments thereunder. Complaints of
adleged vidations shdl be given priority.

(4) In accordance with normal operating procedures, the contracting
agency may be furnished various investigetory meterid from the
investigation files of the Department of Labor. None of the materid,
other than computations of back wages and liquidated damages and the
summary of back wages due, may be disclosed in any manner to anyone
other than Federd officids charged with administering the contract or
program providing Federd assistance to the contract, without requesting
the permission and views of the Department of Labor.

(5) Itisthe policy of the Department of Labor to protect the
identity of its confidentia sources and to prevent an unwarranted
invason of persond privacy. Accordingly, the identity of an employee
who makes awritten or ora statement as a complaint or in the course of
an invedtigation, aswdl as portions of the statement which would
reved the employeesidentity, shal not be disclosed in any manner to
anyone other than Federd officids without the prior consent of the
employee. Disclosure of employee statements shdl be governed by the
provisions of the " Freedom of Information Act" (5 U.S.C. 552, see 29
CFR part 70) and the “"Privacy Act of 1974" (5 U.S.C. 5524).

(b) The Adminigtrator shdl cause to be made such investigations as
deemed necessary, in order to obtain compliance with the labor standards
provisons of the gpplicable statutes listed in Sec. 5.1, or to affirm
or regject the recommendations by the Agency Head with respect to labor
standards matters arisng under the statutes listed in Sec. 5.1. Federd
agencies, contractors, subcontractors, sponsors, applicants, or owners
shall cooperate with any authorized representative of the Department of
Labor in the ingpection of records, in interviews with workers, and in
al other agpects of the investigations. The findings of such an
investigation, including amounts found due, may not be dtered or
reduced without the approva of the Department of Labor. Where the
underpayments disclosed by such an investigation total $1,000 or more,
where there is reason to bdlieve that the violations



are aggravated or willful (or, in the case of the Davis-Bacon Act, that

the contractor has disregarded its obligations to employees and
subcontractors), or where liquidated damages may be assessed under the
Contract Work Hours and Safety Standards Act, the Department of Labor
will furnish the Federd agency an enforcement report detalling the

labor standards violations disclosed by the investigation and any action
taken by the contractor to correct the violative practices, including

any payment of back wages. In other circumstances, the Federa agency
will be furnished aletter of natification summarizing the findings of

the investigation.

Section Number: 5.7

Section Name: Reportsto the Secretary of Labor.

(&) Enforcement reports. (1) Where underpayments by a contractor or
subcontractor total less than $1,000, and where thereis no reason to
believe that the violations are aggravated or willful (or, in the case
of the Davis-Bacon Act that the contractor has disregarded its
obligations to employees and subcontractors), and where restitution has
been effected and future compliance assured, the Federal agency need not
submit its investigative findings and recommendations to the
Adminigtrator, unless the investigation was made at the request of the
Department of Labor. In the latter case, the Federd agency shdl submit
afactud summary report detailing any violaionsincluding any dataon
the amount of restitution paid, the number of workers who received
restitution, liquidated damages assessed under the Contract Work Hours
and Safety Standards Act, corrective measures taken (such as *letters
of notice"), and any information that may be necessary to review any
recommendations for an appropriate adjustment in liquidated damages
under Sec. 5.8.

(2) Where underpayments by a contractor or subcontractor total
$1,000 or more, or where there is reason to believe that the violations
are aggravated or willful (or, in the case of the Davis-Bacon Act, that
the contractor has disregarded its obligations to employees and
subcontractors), the Federal agency shdl furnish within 60 days after
completion of itsinvestigation, a detailed enforcement report to the
Adminigrator.

(b) Semi-annua enforcement reports. To assist the Secretary in
fulfilling the respongihilities under Reorganization Plan No. 14 of
1950, Federa agencies shdl furnish to the Adminigtrator by April 30



and October 31 of each calendar year semi-annual reports on compliance
with and enforcement of the labor sandards provisons of the Davis-

Bacon Act and its related acts covering the periods of October 1 through
March 31 and April 1 through September 30, respectively. Such reports
ghall be prepared in the manner prescribed in memorandaissued to

Federa agencies by the Administrator. This report has been cleared in
accordance with FPMR 101-11.11 and assigned interagency report control
number 1482-DOL-SA.

(c) Additiond information. Upon request, the Agency Head shdl
tranamit to the Adminigtrator such information available to the Agency
with respect to contractors and subcontractors, their contracts, and the
nature of the contract work as the Administrator may find necessary for
the performance of his or her duties with respect to the labor standards
provisons referred to in this part.

(d) Contract termination. Where a contract is terminated by reason
of violations of the labor standards provisions of the statutes listed
in Sec. 5.1, areport shdl be submitted promptly to the Administrator
and to the Comptroller Generd (if the contract is subject to the Davis-
Bacon Act), giving the name and address of the contractor or
subcontractor whose right to proceed has been terminated, and the name
and address of the contractor or subcontractor, if any, whoisto
complete the work, the amount and number of the contract, and the
description of the work to be performed.

Section Number: 5.8

Section Name: Liquidated damages under the Contract Work Hours and Safety Standards Act.

(&) The Contract Work Hours and Safety Standards Act requires that
laborers or mechanics shal be paid wages at arate not less than one
and one-half times the basic rate of pay for
al hours worked in excess of forty hours in any workweek. In the event
of violation of this provision, the contractor and any subcontractor
shdl beliable for the unpaid wages and in addition for liquidated
damages, computed with repect to each laborer or mechanic employed in
violaion of the Act in the amount of $10 for each calendar day in the
workweek on which such individua was required or permitted to work in
excess of forty hours without payment of required overtime wages. Any
contractor of subcontractor aggrieved by the withholding of liquidated
damages shdl have the right to appedl to the head of the agency of the
United States (or the territory of District of Columbia, as appropriate)



for which the contract work was performed or for which financia
assistance was provided.

(b) Findings and recommendations of the Agency Head. The Agency Heed
has the authority to review the adminitrative determination of
liquidated damages and to issue afind order affirming the
determination. It is not necessary to seek the concurrence of the
Adminigrator but the Administrator shal be advised of the action
taken. Whenever the Agency Heed finds that a sum of liquidated damages
adminigratively determined to be due isincorrect or that the
contractor or subcontractor violated inadvertently the provisons of the
Act notwithstanding the exercise of due care upon the part of the
contractor or subcontractor involved, and the amount of the liquidated
damages computed for the contract isin excess of $500, the Agency Head
may make recommendations to the Secretary that an appropriate adjustment
in liquidated damages be made or that the contractor or subcontractor be
relieved of liability for such liquidated damages. Such findings with
respect to liquidated damages shdl include findings with respect to any
wage underpayments for which the liquidated damages are determined.

(¢) The recommendations of the Agency Head for adjustment or rdlief
from liquidated damages under paragraph (a) of this section shdl be
reviewed by the Adminigtrator or an authorized representative who shall
issue an order concurring in the recommendations, partialy concurring
in the recommendations, or regjecting the recommendations, and the
reasons therefor. The order shall be the final decision of the
Department of Labor, unless a petition for review isfiled pursuant to
part 7 of thistitle, and the Adminidrative Review Board inits
discretion reviews such decision and order; or, with respect to
contracts subject to the Service Contract Act, unless petition for
review isfiled pursuant to part 8 of thistitle, and the Adminidrative
Review Board in its discretion reviews such decison and order.

(d) Whenever the Agency Heed finds that a sum of liquidated damages
adminigratively determined to be due under section 104(q) of the
Contract Work Hours and Safety Standards Act for a contract is $500 or
less and the Agency Head finds that the sum of liquidated damagesis
incorrect or that the contractor or subcontractor violated inadvertently
the provisions of the Contract Work Hours and Safety Standards Act
notwithstanding the exercise of due care upon the part of the contractor
or subcontractor involved, an gppropriate adjustment may be made in such
liquidated damages or the contractor or subcontractor may be relieved of
liability for such liquidated damages without submitting recommendations
to this effect or areport to the Department of Labor. This delegation
of authority is made under section 105 of the Contract Work Hours and
Safety Standards Act and has been found to be necessary and proper in



the public interest to prevent undue hardship and to avoid serious

impairment of the conduct of Government business.

[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 51
FR 13496, Apr. 21, 1986]

Section Number: 5.9

Section Name: Suspension of funds.

In the event of failure or refusa of the contractor or any
subcontractor to comply with the labor standards clauses contained in
Sec. 5.5 and the applicable atutes listed in Sec. 5.1, the Federa
agency, upon its own action or upon written request of an authorized
representative of the Department of Labor, shall take such action as may
be necessary to cause the suspension of
the payment, advance or guarantee of funds until such time asthe
violations are discontinued or until sufficient funds are withheld to
compensate employees for the wages to which they are entitled and to
cover any liquidated damages which may be due.

Section Number: 5.10

Section Name: Redtitution, crimind action.

(8 In cases other than those forwarded to the Attorney Generd of
the United States under paragraph (b), of this section, where violations
of the labor standards clauses contained in Sec. 5.5 and the gpplicable
gtatutes listed in Sec. 5.1 result in underpayment of wagesto
employees, the Federd agency or an authorized representative of the
Department of Labor shal request that restitution be made to such
employees or on their behdf to plans, funds, or programsfor any type
of bona fide fringe benefits within the meaning of section 1(b)(2) of
the Davis-Bacon Act.

(b) In cases where the Agency Head or the Adminigtrator finds
subgtantia evidence that such violaions are willful and in violation
of acrimina gatute, the matter shall be forwarded to the Attorney
Generd of the United States for prosecution if the facts warrant. In
al such casesthe Adminigrator shal be informed smultaneoudy of the
action taken.



Section Number: 5.11

Section Name: Disputes concerning payment of wages.

(8 This section sets forth the procedure for resolution of disputes
of fact or law concerning payment of prevailing wage rates, overtime
pay, or proper classfication. The proceduresin this section may be
initiated upon the Adminigtrator's own motion, upon referrd of the
dispute by a Federa agency pursuant to Sec. 5.5(a)(9), or upon request
of the contractor or subcontractor(s).

(b)(1) In the event of adispute described in paragraph (a) of this
section in which it gppears that relevant facts are at issue, the
Adminigtrator will notify the affected contractor and subcontractor(s)
(if any), by registered or certified mail to the last known address, of
the invedtigation findings. If the Administrator determines thet there
is reasonable cause to believe that the contractor and/or
subcontractor(s) should aso be subject to debarment under the Davis-
Bacon Act or Sec. 5.12(a)(1), the letter will so indicate.

(2) A contractor and/or subcontractor desiring a hearing concerning
the Adminigrator's investigetive findings shal request such ahearing
by letter postmarked within 30 days of the date of the Administrator's
letter. The request shdl st forth those findings which are in dispute
and the reasons therefor, including any affirmative defenses, with
respect to the violations and/or debarment, as appropriate.

(3) Upon receipt of atimely request for a hearing, the
Adminigrator shal refer the case to the Chief Adminidrative Law Judge
by Order of Reference, to which shall be atached a copy of the letter
from the Adminigtrator and response thereto, for designation of an
Adminigrative Law Judge to conduct such hearings as may be necessary to
resolve the disputed matters. The hearing shal be conducted in
accordance with the procedures st forth in 29 CFR part 6.

(©)(2) In the event of a dispute described in paragraph (a) of this
section in which it appears that there are no reevant facts at issue,
and where there is not at that time reasonable cause to indtitute
debarment proceedings under Sec. 5.12, the Adminigtrator shall notify
the contractor and subcontractor(s) (if any), by registered or certified
mail to the last known address, of the investigation findings, and shall
issue aruling on any issues of law known to be in dispute.

(2)(i) If the contractor and/or subcontractor(s) disagree with the
factud findings of the Administrator or believe that there are rlevant



factsin dispute, the contractor or subcontractor(s) shall so advise the
Adminigtrator by letter postmarked within 30 days of the date of the
Adminigtrator's |etter. In the response, the contractor and/or
subcontractor(s) shdl explain in detail the facts dleged to bein
dispute and attach any supporting documentation.

(i) Upon receipt of aresponse under paragraph (¢)(2)(i) of this
section aleging the existence of afactud dispute, the Administrator
ghdl examine the information submitted. If the Administirator determines
that thereis ardevant issue of fact, the Administrator
shdl refer the case to the Chief Adminigtrative Law Judge in accordance
with paragraph (b)(3) of this section. If the Administrator determines
that thereis no rdevant issue of fact, the Adminigrator shal so rule
and advise the contractor and subcontractor(s) (if any) accordingly.

(3) If the contractor and/or subcontractor(s) desire review of the
ruling issued by the Adminigtrator under paragraph (c)(1) or (2) of this
section, the contractor and/or subcontractor(s) shal file a petition
for review thereof with the Adminigtrative Review Board within 30 days
of the date of the ruling, with a copy thereof the Administrator. The
petition for review shal be filed in accordance with part 7 of this
title.

(d) If atimdy response to the Administrator's findings or ruling
isnot made or atimely petition for review is not filed, the
Adminigrator's findings and/or ruling shdl be find, except that with
respect to debarment under the Davis-Bacon Act, the Administrator shall
advise the Comptroller Generd of the Adminigtrator's recommendation in
accordance with Sec. 5.12(a)(1). If atimely response or petition for
review isfiled, the findings and/or ruling of the Administrator shall
be inoperative unless and until the decison is upheld by the
Adminigrative Law Judge or the Administrative Review Board.

Section Number: 5.12
Section Name: Debarment proceedings.

(8(1) Whenever any contractor or subcontractor is found by the
Secretary of Labor to be in aggravated or willful violation of the labor
gtandards provisons of any of the applicable satutes listed in
Sec. 5.1 other than the Davis-Bacon Act, such contractor or
subcontractor or any firm, corporation, partnership, or association in
which such contractor or subcontractor has a substantial interest shdll
be indigible for a period not to exceed 3 years (from the date of



publication by the Comptroller Generd of the name or names of said
contractor or subcontractor on the ineligible list as provided below) to
receive any contracts or subcontracts subject to any of the statutes
listed in Sec. 5.1.

(2) In cases arising under contracts covered by the Davis-Bacon Act,
the Adminigrator shal tranamit to the Comptroller Genera the names of
the contractors or subcontractors and their responsible officers, if any
(and any firmsin which the contractors or subcontractors are known to
have an interest), who have been found to have disregarded their
obligations to employees, and the recommendation of the Secretary of
Labor or authorized representative regarding debarment. The Comptroller
Generd will digribute aligt to al Federd agencies giving the names
of such indigible person or firms, who shal beindigibleto be
awarded any contract or subcontract of the United States or the Didtrict
of Columbiaand any contract or subcontract subject to the labor
standards provisions of the statutes listed in Sec. 5.1.

(b)(2) In addition to cases under which debarment action is
initiated pursuant to Sec. 5.11, whenever asaresult of an
investigation conducted by the Federd agency or the Department of
Labor, and where the Administrator finds reasonable cause to believe
that a contractor or subcontractor has committed willful or aggravated
violations of the labor standards provisions of any of the datutes
listed in Sec. 5.1 (other than the Davis-Bacon Act), or has committed
violations of the Davis-Bacon Act which condtitute a disregard of its
obligations to employees or subcontractors under section 3(a) thereof,
the Adminigrator shdl notify by registered or certified mail to the
last known address, the contractor or subcontractor and its responsible
officers, if any (and any firmsin which the contractor or subcontractor
are known to have a subgtantid interest), of the finding. The
Adminigtrator shal afford such contractor or subcontractor and any
other parties notified an opportunity for a hearing as to whether
debarment action should be taken under paragraph ()(1) of this section
or section 3(a) of the Davis-Bacon Act. The Adminigtrator shal furnish
to those natified a summary of the investigative findings. If the
contractor or subcontractor or any other parties notified wish to
request a hearing as to whether debarment action should be taken, such a
request shal be made by letter postmarked within 30 days of the date of
the | etter from the Adminigtrator, and shall set forth any findings
which are in dispute and the reasons therefor, including any affirmative
defenses to be raised. Upon receipt of such request for ahearing, the
Adminigrator shdl refer the case to the Chief Adminidrative Law Judge
by Order of Reference, to which shall be attached a copy of the letter
from the Adminigrator and the response thereto, for designation of an



Adminigrative Law Judge to conduct such hearings as may be necessary to
determine the matters in dispute. In consdering debarment under any of
the statutes listed in Sec. 5.1 other than the Davis-Bacon Act, the
Adminidrative Law Judge shdl issue an order concerning whether the
contractor or subcontractor isto be debarred in accordance with
paragraph (a)(1) of this section. In considering debarment under the
Davis-Bacon Act, the Adminigrative Law Judge shdl issuea
recommendation as to whether the contractor or subcontractor should be
debarred under section 3(a) of the Act.

(2) Hearings under this section shdl be conducted in accordance
with 29 CFR part 6. If no hearing is requested within 30 days of receipt
of the letter from the Adminigtrator, the Adminigtrator's findings shall
be findl, except with respect to recommendations regarding debarment
under the Davis-Bacon Act, as et forth in paragraph (8)(2) of this
section.

() Any person or firm debarred under Sec. 5.12(a)(1) may in writing
request remova from the debarment list after sx months from the date
of publication by the Comptroller Generd of such person or firm's name
ontheindigible list. Such arequest should be directed to the
Adminigrator of the Wage and Hour Division, Employment Standards
Adminigration, U.S. Department of Labor, Washington, DC 20210, and
shdl contain afull explanation of the reasons why such person or firm
should be removed from the indligible list. In cases where the
contractor or subcontractor failed to make full restitution to al
underpaid employees, arequest for remova will not be considered until
such underpayments are made. In al other cases, the Administrator will
examine the facts and circumstances surrounding the violative practices
which caused the debarment, and issue a decision as to whether or not
such person or firm has demonstrated a current responsibility to comply
with the labor standards provisions of the statutes listed in Sec. 5.1,
and therefore should be removed from the indigible list. Among the
factors to be considered in reaching such a decison are the severity of
the violations, the contractor or subcontractor's attitude towards
compliance, and the past compliance higtory of the firm. In no case will
such remova be effected unless the Adminigtrator determines after an
investigation that such person or firm isin compliance with the labor
standards provisions applicable to Federa contracts and Federally
assisted congtruction work subject to any of the applicable statutes
ligted in Sec. 5.1 and other labor statutes providing wage protection,
such as the Service Contract Act, the Walsh-Healey Public Contracts Act,
and the Fair Labor Standards Act. If the request for removal is denied,
the person or firm may petition for review by the Adminidrative Review
Board pursuant to 29 CFR part 7.



(d)(2) Section 3(a) of the Davis-Bacon Act provides that for a
period of three years from date of publication on the indigible lit,
no contract shal be awarded to any persons or firms placed on the list
asareault of afinding by the Comptroller Generd that such persons or
firms have disregarded obligations to employees and subcontractors under
that Act, and further, that no contract shal be awvarded to “any firm,
corporation, partnership, or association in which such persons or firms
have an interest.” Paragraph (a8)(1) of this section smilarly provides
that for a period not to exceed three years from date of publication on
theineligible list, no contract subject to any of the satutes listed
in Sec. 5.1 shal be awarded to any contractor or subcontractor on the
indigible ligt pursuant to that paragraph, or to ~any firm,
corporation, partnership, or association” in which such contractor or
subcontractor hasa ™ substantid interest.” A finding as to whether
persons or firms whose names gppear on theindigible list have an
interest (or asubstantia interest, as appropriate) in any other
firm, corporation, partnership, or association, may be made through
investigation, hearing, or otherwise.

(2)(i) The Adminigtrator, on hisher own motion or after receipt of
arequest for a determination pursuant to paragraph (d)(3) of this
section may make afinding on the issue of interest (or subgtantia
interest, as appropriate).

(i1) If the Adminigrator determines that there may be an interest
(or subgtantia interest, as gppropriate), but finds that thereis
insufficient evidence to render afind ruling thereon, the
Adminigrator may refer theissue to the Chief Adminigrative Law Judge
in accordance with paragraph (d)(4) of this section.

(i) If the Adminigtrator finds that no interest (or substantial
interest, as appropriate) exigts, or that thereis not sufficient
information to warrant the initiation of an investigation, the
requesting party, if any, will be so notified and no further action
taken.

(iv)(A) If the Adminigrator finds that an interest (or subgtantia
interest, as appropriate) exists, the person or firm affected will be
notified of the Adminigrator's finding (by certified mall to the last
known address), which shal include the reasons therefor, and such
person or firm shal be afforded an opportunity to request that a
hearing be held to render adecision on theissue.

(B) Such person or firm shall have 20 days from the date of the
Adminigrator's ruling to request ahearing. A detailed statement of the
reasons why the Adminigrator's ruling isin error, including facts
dleged to bein dispute, if any, shal be submitted with the request
for ahearing.



(©) If no hearing is requested within the time mentioned in
paragraph (d)(2)(iv)(B) of this section, the Adminigtrator's finding
ghdl befind and the Adminigrator shal so notify the Comptroller
Generd. If ahearing is requested, the ruling of the Administrator
ghdl be inoperative unless and until the adminigrative law judge or
the Adminigrative Review Board issues an order that thereisan
interest (or substantia interest, as gppropriate).

(3)(i) A request for a determination of interest (or substantial
interest, as gppropriate), may be made by any interested party,
including contractors or prospective contractors and associations of
contractor's representatives of employees, and interested Government
agencies. Such arequest shdl be submitted in writing to the
Adminigrator, Wage and Hour Division, Employment Standards
Adminigration, U.S. Department of Labor, Washington, DC 20210.

(i) Therequest shdl include a statement setting forth in detall
why the petitioner believes that a person or firm whose name appears on
the debarred bidders list has an interest (or a substantia interest, as
gopropriate) in any firm, corporation, partnership, or association which
is seeking or has been awarded a contract of the United States or the
Didtrict of Columbia, or which is subject to any of the statutes listed
in Sec. 5.1. No particular form is prescribed for the submisson of a
request under this section.

(4) Referrd to the Chief Adminigrative Law Judge. The
Adminigtrator, on his’her own motion under paragraph (d)(2)(ii) of this
section or upon arequest for hearing where the Administrator determines
that relevant facts are in dispute, will by order refer the issue to the
Chief Adminigrative Law Judge, for designation of an Adminigrative Law
Judge who shdl conduct such hearings as may be necessary to render a
decison solely on the issue of interest (or subgtantid interest, as
appropriate). Such proceedings shall be conducted in accordance with the
procedures set forth at 29 CFR part 6.

(5) Referra to the Adminigtrative Review Board. If the person or
firm affected requests a hearing and the Adminigtrator determines that
relevant facts are not in disoute, the Administrator will refer the
issue and the record compiled thereon to the Adminigrative Review Board
to render a decison solely on the issue of interest (or substantia
interest, as gppropriate). Such proceeding shall be conducted in
accordance with the procedures set forth at 29 CFR part 7.
[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983]

Section Number: 5.13



Section Name: Rulings and interpretations.

All questions relating to the application and interpretation of wage
determinations (including the classifications therein) issued pursuant
to part 1 of this subtitle, of the rules contained in this part and in
parts 1 and 3, and of the labor standards provisions of any of the
datutes listed in Sec. 5.1 shdl be referred to the Administrator for
appropriate ruling or interpretation. The rulings and interpretations
shdl be authoritative and those under the Davis-Bacon Act may be relied
upon as provided for in section 10 of the Porta-to-Porta Act of 1947
(29 U.S.C. 259). Requests for such rulings and interpretations should be
addressed to the Adminigtrator, Wage and Hour Divison, Employment
Standards Administration, U.S. Department of Labor, Washington, DC
20210.

Section Number: 5.14

Section Name: Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this
part.

The Secretary of Labor may make variations, tolerances, and
exemptions from the regulatory requirements of this part and those of
parts 1 and 3 of this subtitle whenever the Secretary finds that such
action is necessary and proper in the public interest or to prevent
injustice and undue hardship. Variations, tolerances, and exemptions may
not be made from the statutory requirements of any of the statutes
listed in Sec. 5.1 unless the statute specificaly provides such
authority.

Section Number: 5.15

Section Name: Limitations, variations, tolerances, and exemptions under the Contract Work
Hours and Safety Standards Act.

(8 Generd. Upon hisor her own initiative or upon the request of
any Federa agency, the Secretary of Labor may provide under section 105
of the Contract Work Hours and Safety Standards Act reasonable
limitations and dlow variations, tolerances, and exemptionsto and from



any or dl provisons of that Act whenever the Secretary finds such
action to be necessary and proper in the public interest to prevent
injustice, or undue hardship, or to avoid serious impairment of the
conduct of Government business. Any request for such action by the
Secretary shdl be submitted in writing, and shdl set forth the reasons
for which the request is made.

(b) Exemptions. Pursuant to section 105 of the Contract Work Hours
and Safety Standards Act, the following classes of contracts are found
exempt from al provisons of that Act in order to prevent injustice,
undue hardship, or serious impairment of Government business:

(1) Contract work performed in aworkplace within aforeign country
or within territory under the jurisdiction of the United States other
than the following: A State of the United States; the Didrict of
Columbia; Puerto Rico; the Virgin Idands;, Outer Continental Shelf lands
defined in the Outer Continental Shelf Lands Act (ch. 345, 67 Stat.
462); American Samoa; Guam; Wake Idand; Eniwetok Atoll; Kwgaen
Atoll; and Johnston Idand.

(2) Agreements entered into by or on behaf of the Commodity Credit
Corporation providing for the storing in or handling by commercid
warehouses of whedt, corn, oats, barley, rye, grain sorghums, soybeans,
flaxseed, rice, navd stores, tobacco, peanuts, dry beans, seeds,
cotton, and wool.

(3) Sdesof surplus power by the Tennessee Vdley Authority to
States, counties, municipalities, cooperative organization of citizens
or farmers, corporations and other individuals pursuant to section 10 of
the Tennessee Valley Authority Act of 1933 (16 U.S.C. 8311).

(c) Tolerances. (1) The "basic rate of pay" under section 102 of
the Contract Work Hours and Safety Standards Act may be computed as an
hourly equivaent to the rate on which time-and-one-hdf overtime
compensation may be computed and paid under section 7 of the Fair Labor
Standards Act of 1938, as amended (29 U.S.C. 207), asinterpreted in
part 778 of thistitle. Thistolerance is found to be necessary and
proper in the public interest in order to prevent undue hardship.

(2) Concerning the tolerance provided in paragraph (c)(1) of this
section, the provisons of section 7(d)(2) of the Fair Labor Standards
Act and Sec. 778.7 of thistitle should be noted. Under these
provisions, payments for occasiond periods when no work is performed,
dueto
vacations, and similar causes are excludable from the “regular rate”
under the Fair Labor Standards Act. Such payments, therefore, are dso
excludable from the “"basic rate" under the Contract Work Hours and
Safety Standards Act.

(3) See Sec. 5.8(c) providing atolerance subdd egating authority to



the heads of agencies to make appropriate adjustments in the assessment
of liquidated damages totaing $500 or less under specified
circumstances.

(4)(i) Time spent in an organized program of related, supplementa
ingtruction by laborers or mechanics employed under bona fide
gpprenticeship or training programs may be excluded from working time if
the criteria prescribed in paragraphs (c)(4)(ii) and (iii) of this
section are met.

(i) The apprentice or trainee comes within the definition contained
in Sec. 5.2(n).

(iif) The time in question does not involve productive work or
performance of the apprentice's or traineg's regular duties.

(d) Vaiations. (1) In the event of fallure or refusa of the
contractor or any subcontractor to comply with overtime pay requirements
of the Contract Work Hours and Safety Standards Act, if the funds
withheld by Federa agencies for the violaions are not sufficient to
pay fully both the unpaid wages due laborers and mechanics and the
liquidated damages due the United States, the available funds shdl be
used first to compensate the laborers and mechanics for the wages to
which they are entitled (or an equitable portion thereof when the funds
are not adequate for this purpose); and the baance, if any, shdl be
used for the payment of liquidated damages.

(2) In the performance of any contract entered into pursuant to the
provisons of 38 U.S.C. 620 to provide nursing home care of veterans, no
contractor or subcontractor under such contract shall be deemed in
violation of section 102 of the Contract Work Hours and Safety Standards
Act by virtue of fallure to pay the overtime wages required by such
section for work in excess of 40 hoursin the workweek to any individua
employed by an establishment which is an inditution primarily engaged
in the care of the sck, the aged, or the mentaly ill or defective who
reside on the premisesiif, pursuant to an agreement or understanding
arived a between the employer and the employee before performance of
the work, awork period of 14 consecutive days is accepted in lieu of
the workweek of 7 consecutive days for the purpose of overtime
compensation and if such individua recaives compensation for employment
in excess of 8 hoursin any workday and in excess of 80 hoursin such
14-day period at arate not less than 1\1/2\ times the regular rate at
which the individua is employed, computed in accordance with the
requirements of the Fair Labor Standards Act of 1938, as amended.

(3) Any contractor or subcontractor performing on a government
contract the principa purpose of which isthe furnishing of fire
fighting or suppression and related services, shall not be deemed to be
inviolation of section 102 of the Contract Work Hour and Safety



Standards Act for failing to pay the overtime compensation required by
section 102 of the Act in accordance with the basic rate of pay as
defined in paragraph (c)(1) of this section, to any pilot or copilot of
afixed-wing or rotary-wing aircraft employed on such contract if:

(1) Pursuant to a written employment agreement between the
contractor and the employee which is arrived a before performance of
the work.

(A) The employee receives gross wages of not less than $300 per week
regardless of the total number of hours worked in any workweek, and

(B) Within any workweek the total wages which an employee receives
are not less than the wages to which the employee would have been
entitled in that workweek if the employee were paid the minimum hourly
wage required under the contract pursuant to the provisons of the
Service Contract Act of 1965 and any applicable wage determination
issued thereunder for al hours worked, plus an additiona premium
payment of one-hdf times such minimum hourly wage for dl hours worked
in excess of 40 hoursin the workweek;

(ii) The contractor maintains accurate records of the total daily
and
weekly hours of work performed by such employee on the government
contract. In the event these conditions for the exemption are not met,
the requirements of section 102 of the Contract Work Hours and Safety
Standards Act shdl be gpplicable to the contract from the date the
contractor or subcontractor failsto satisfy the conditions until
completion of the contract.

(Reporting and recordkeeping requirements in paragraph (d)(2) have been

approved by the Office of Management and Budget under control numbers
1215-0140 and 1215-0017. Reporting and recordkeeping requirementsin
paragraph (d)(3)(ii) have been approved by the Office of Management and
Budget under control number 1215-0017)

[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 61
FR 40716, Aug. 5, 1996]

Section Number: 5.16

Section Name: Training plans approved or recognized by the Department of Labor prior to
August 20, 1975.

(& Notwithstanding the provisons of Sec. 5.5(a)(4)(ii) relating to



the utilization of trainees on Federd and federdly assisted

construction, no contractor shal be required to obtain approval of a
training program which, prior to August 20, 1975, was approved by the
Department of Labor for purposes of the Davis-Bacon and Related Acts,
was established by agreement of organized labor and management and
therefore recognized by the Department, and/or was recognized by the
Department under Executive Order 11246, as amended. A copy of the
program and evidence of its prior approvd, if applicable shall be
submitted to the Employment and Training Adminidration, which shdl
certify such prior gpprova or recognition of the program. In every

other respect, the provisions of Sec. 5.5(a)(4)(ii)--including those
relating to registration of trainees, permissible ratios, and wage rates

to be paid--shal apply to these programs.

(b) Every trainee employed on a contract executed on and after
August 20, 1975, in one of the above training programs must be
individualy registered in the program in accordance with Employment and
Training Adminigtration procedures, and must be paid at the rate
specified in the program for the level of progress. Any such employee
listed on the payroll a atrainee rate who is not registered and
participating in a program certified by ETA pursuant to this section, or
approved and certified by ETA pursuant to Sec. 5.5(a)(4)(ii), must be
paid the wage rate determined by the Secretary of Labor for the
classfication of work actudly performed. Theratio of traineesto
journeymen shall not be greater than permitted by the terms of the
program.

(©) In the event a program which was recognized or approved prior to
August 20, 1975, is modified, revised, extended, or renewed, the changes
in the program or its renewa must be gpproved by the Employment and
Training Adminigtration before they may be placed into effect.

Section Number: 5.17

Section Name: Withdrawa of gpprova of atraining program.

If a any time the Employment and Training Adminigtration
determines, after opportunity for a hearing, that the standards of any
program, whether it is one recognized or approved prior to August 20,
1975, or a program subsequently approved, have not been complied with,
or that such a program fails to provide adequate training for
participants, a contractor will no longer be permitted to utilize
trainees at less than the predetermined rate for the classification of



work actudly performed until an acceptable program is approved.

Section Number: 5.20

Section Name: Scope and significance of this subpart.

Source: 29 FR 13465, Sept. 30, 1964, unless otherwise noted.

The 1964 amendments (Pub. L. 88-349) to the Davis-Bacon Act require,
among other things, that the prevailing wage determined for Federd and
federaly-assisted condruction include: (&) The basic hourly rate of
pay; and (b) the amount contributed by the contractor or subcontractor
for certain fringe benefits (or the cost to them of such benefits). The
purpose of this subpart isto
explain the provisions of these amendments. This subpart makes available
in one place officid interpretations of the fringe benefits provisons
of the Davis-Bacon Act. These interpretations will guide the Department
of Labor in carrying out its respongbilities under these provisons.

These interpretations are intended aso for the guidance of contractors,
their associations, laborers and mechanics and their organizations, and
locd, State and Federa agencies, who may be concerned with these
provisons of the law. The interpretations contained in this subpart are
authoritative and may be relied upon as provided for in section 10 of
the Portal-to-Portal Act of 1947 (29 U.S.C. 359). The omisson to
discuss aparticular problem in this subpart or in interpretations
supplementing it should not be taken to indicate the adoption of any
position by the Secretary of Labor with respect to such problem or to
congdtitute an adminidtrative interpretation, practice, or enforcement
policy. Questions on matters not fully covered by this subpart may be
referred to the Secretary for interpretation as provided in Sec. 5.12.

Section Number: 5.22

Section Name: Effect of the Davis-Bacon fringe benefits provisions.

The Davis-Bacon Act and the prevailing wage provisons of the
related statutes listed in Sec. 1.1 of this subtitle confer upon the
Secretary of Labor the authority to predetermine, as minimum wages,



those wage rates found to be prevailing for corresponding classes of
laborers and mechanics employed on projects of a character smilar to
the contract work in the areain which the work is to be performed. See
paragraphs (a) and (b) of Sec. 1.2 of this subtitle. The fringe benefits
amendments enlarge the scope of this authority by including certain bona
fide fringe benefits within the meaning of the terms ~“wages', ~"scde

of wages', “wage rates’, "minimum wages' and " prevailing wages',

as used in the Davis-Bacon Act.

Section Number: 5.23

Section Name: The dtatutory provisions.

The fringe benefits provisons of the 1964 amendments to the Davis-
Bacon Act are, in part, asfollows:

(b) Asused in this Act the term “wages', " scale of wages',
“wagerates’, T minimum wages', and ~ prevailing wages' shall
include--

(1) The basic hourly rate of pay; and

(2) The amount of--

(A) Therate of contribution irrevocably made by a contractor or
subcontractor to atrustee or to athird person pursuant to afund,
plan, or program; and

(B) Therate of costs to the contractor or subcontractor which may
be reasonably anticipated in providing benefits to |aborers and
mechanics pursuant to an enforceable commitment to carry out a
financidly responsible plan or program which was communicated in
writing to the laborers and mechanics affected,

for medical or hospital care, pensions on retirement or desth,
compensation for injuries or illness resulting from occupationa

activity, or insurance to provide any of the foregoing, for unemployment
benefits, life insurance, disability and sickness insurance, or accident
insurance, for vacation and holiday pay, for defraying costs of
gpprenticeship or other smilar programs, or for other bonafide fringe
benefits, but only where the contractor or subcontractor is not required
by other Federa, State, or loca law to provide any of such benefits *

* *



Section Number: 5.24

Section Name: The basic hourly rate of pay.

“The basic hourly rate of pay" isthat part of alaborer's or
mechanic's wages which the Secretary of Labor would have found and
included in wage determinations prior to the 1964 amendments. The
Secretary of Labor is required to continue to make a separate finding of
this portion of the wage. In generd, this portion of the wage isthe
cash payment made directly to the laborer or mechanic. It does not
include fringe benefits.

Section Number: 5.25

Section Name: Rate of contribution or cost for fringe benefits.

(& Under the amendments, the Secretary is obligated to make a
separate finding of the rate of contribution or cost of fringe benefits.
Only the amount of contributions or costs for fringe benefits which meet
the requirements of the act will be considered by
the Secretary. These requirements are discussed in this subpart.

(b) Therate of contribution or cost is ordinarily an hourly rate,
and will be reflected in the wage determination as such. In some cases,
however, the contribution or cost for certain fringe benefits may be
expressed in aformulaor method of payment other than an hourly rete.
In such cases, the Secretary may in his discretion express in the wage
determination the rate of contribution or cost used in the formula or
method or may convert it to an hourly rate of pay whenever he finds that
such action would facilitate the adminidration of the Act. See
Sec. 5.5(@)(1)(i) and (iii).

Section Number: 5.26

Section Name: ~* * * contribution irrevocably made * * * to atrustee or to athird person”.

Under the fringe benefits provisons (section 1(b)(2) of the Act)
the amount of contributions for fringe benefits must be madeto a
trustee or to a third person irrevocably. The “third person” must be



onewho is not affiliated with the contractor or subcontractor. The
trustee must assume the usud fiduciary respongbilities imposed upon
trustees by gpplicable law. The trust or fund must be set upin such a
way that in no event will the contractor or subcontractor be able to
recapture any of the contributions paid in or any way divert the funds
to his own use or benefit. Although contributions made to a trustee or
third person pursuant to a benefit plan must be irrevocably made, this
does not prevent return to the contractor or subcontractor of sumswhich
he had paid in excess of the contributions actualy called for by the
plan, as where such excess payments result from error or from the
necessity of making payments to cover the estimated cost of
contributions at a time when the exact amount of the necessary
contributions under the plan is not yet ascertained. For example, a
benefit plan may provide for definite insurance benefits for employees
in the event of the happening of a specified contingency such as desath,
sckness, accident, etc., and may provide that the cost of such definite
benefits, e@ther in full or any baance in excess of specified employee
contributions, will be borne by the contractor or subcontractor. In such
a case the return by the insurance company to the contractor or
subcontractor of sums paid by him in excess of the amount required to
provide the benefits which, under the plan, are to be provided through
contributions by the contractor or subcontractor, will not be deemed a
recgpture or diverson by the employer of contributions made pursuant to
the plan. (See Report of the Senate Committee on Labor and Public
Welfare, S. Rep. No. 963, 88th Cong., 2d Sess,, p. 5.)

Section Number: 5.27

Section Name: " * * * fund, plan, or program”.

The contributions for fringe benefits must be made pursuant to a
fund, plan or program (sec. 1(b)(2)(A) of the act). The phrase ““fund,
plan, or program” is merely intended to recognize the various types of
arrangements commonly used to provide fringe benefits through employer
contributions. The phrase isidentical with language contained in
section 3(1) of the Welfare and Penson Plans Disclosure Act. In
interpreting this phrase, the Secretary will be guided by the experience
of the Department in administering the latter statute. (See Report of
Senate Committee on Labor and Public Welfare, S. Rep. No. 963, 88th
Cong., 2d Sess., p. 5.)



Section Number: 5.28
Section Name: Unfunded plans.

(8 The costs to a contractor or subcontractor which may be
reasonably anticipated in providing benefits of the types described in
the act pursuant to an enforceable commitment to carry out afinancialy
respongble plan or program, are consdered fringe benefits within the
meaning of the act (see 1(b)(2)(B) of the act). The legidative history
suggests that these provisons were intended to permit the consderation
of fringe benefits meeting, among others, these requirements and which
are provided from the general assets of a contractor or subcontractor.
(Report of the House Committee on Education and Labor, H. Rep. No. 308,
88th Cong., 1st Sess,, p. 4.)

(b) No type of fringe benefit is eigible for condderation as a so-
cdled unfunded plan unless

(2) It could be reasonably anticipated to provide benefits described
in the act;

(2) It represents a commitment that can be legally enforced,

(3) It iscaried out under afinancidly responsble plan or
program; and

(4) The plan or program providing the benefits has been communicated
inwriting to the laborers and mechanics affected. (See S. Rep. No. 963,
p. 6.)

(©) Itisinthismanner that the act provides for the consderation
of unfunded plans or programsin finding prevailing wagesand in
ascertaining compliance with the Act. At the same time, however, there
is protection againg the use of this provison as ameans of avoiding
the act's requirements. The words " reasonably anticipated” are
intended to require that any unfunded plan or program be able to
withstand a test which can perhaps be best described as one of actuarid
soundness. Moreover, asin the case of other fringe benefits payable
under the act, an unfunded plan or program must be “"bonafide" and not
amere smulation or sham for avoiding compliance with the act. (See S.
Rep. No. 963, p. 6.) The legidative history suggests that in order to
insure againg the possbility that these provisons might be used to
avoid compliance with the act, the committee contemplates that the
Secretary of Labor in carrying out his respongbilities under
Reorganization Plan No. 14 of 1950, may direct a contractor or
subcontractor to set aside in an account assets which, under sound
actuarid principles, will be sufficient to meet the future obligetion
under the plan. The preservation of this account for the purpose



intended would, of course, aso be essentid. (S. Rep. No. 963, p. 6.)
Thisisimplemented by the contractua provisions required by
Sec. 5.5(8)(1)(iv).

Section Number: 5.29
Section Name: Specific fringe bendfits.

(& Theact ligs dl types of fringe benefits which the Congress
considered to be common in the congtruction industry asawhole. These
include the following: Medicd or hospita care, pensions on retirement
or deeth, compensation for injuries or illness resulting from
occupationd activity, or insurance to provide any of the foregoing,
unemployment benefits, life insurance, disability and Sckness
insurance, or accident insurance, vacation and holiday pay, defrayment
of costs of gpprenticeship or other smilar programs, or other bonafide
fringe benefits, but only where the contractor or subcontractor is not
required by other Federd, State, or local law to provide any of such
benefits.

(b) Thelegidative higory indicates that it was not the intent of
the Congress to impose specific standards relating to administration of
fringe bendfits. It was assumed that the mgority of fringe benefits
arrangements of this nature will be those which are administered in
accordance with requirements of section 302(c)(5) of the National Labor
Relations Act, as amended (S. Rep. No. 963, p. 5).

(c) Theterm “"other bonafide fringe benefits' is the so-cdled
“open end" provision. This was included so that new fringe benefits
may be recognized by the Secretary as they become prevailing. It was
pointed out that a particular fringe benefit need not be recognized
beyond a particular areain order for the Secretary to find that it is
prevailing in that area. (S. Rep. No. 963, p. 6).

(d) The legidative reportsindicate that, to insure againgt
conddering and giving credit to any and dl fringe benefits, some of
which might beillusory or not genuine, the qudification was included
that such fringe benefits must be “"bona fide" (H. Rep. No. 308, p. 4;
S. Rep. No. 963, p. 6). No difficulty isanticipated in determining
whether a particular fringe benefit is " bonafide" in the ordinary
case where the benefits are those common in the congtruction industry
and which are established under ausud fund, plan, or program. This
would be typicaly the case of those fringe benefits listed in paragraph
(8) of this section which are funded under atrust or insurance program.



Contractors may take credit for contributions made under such
conventiona plans without requesting the gpprova of the Secretary of
Labor under Sec. 5.5(a)(1)(iv).

(€) Where the plan is not of the conventiona type described in the
preceding paragraph, it will be necessary for the Secretary to examine
the facts and circumstances to determine whether they are ~"bonafide"
in accordance with requirements of the act. Thisis
particularly true with respect to unfunded plans. Contractors or
subcontractors seeking credit under the act for costs incurred for such
plans must request specific permission from the Secretary under
Sec. 5.5(8)(1)(iv).

(f) The act excludes fringe benefits which a contractor or
subcontractor is obligated to provide under other Federd, State, or
local law. No credit may be taken under the act for the payments made
for such benefits. For example, payment for workmen's compensation
insurance under either a compulsory or eective State Satute are not
consdered payments for fringe benefits under the Act. While each
Stuation must be separately consdered on its own merits, payments made
for travel, subsstence or to industry promotion funds are not normaly
payments for fringe benefits under the Act. The omission in the Act of
any express reference to these payments, which are common in the
condruction industry, suggests that these payments should not normaly
be regarded as bona fide fringe benefits under the Act.

Section Number: 5.30

Section Name: Types of wage determinations.

(8 When fringe benefits are prevailing for various classes of
laborers and mechanicsin the area of proposed congtruction, such
benefits are includable in any Davis-Bacon wage determination.
Illustrations, contained in paragraph (c) of this section, demondtrate
some of the different types of wage determinations which may be madein
such cases.

(b) Wage determinations of the Secretary of Labor under the act do
not include fringe benefits for various classes of laborers and
mechanics whenever such benefits do not prevail in the area of proposed
condruction. When this occurs the wage determination will contain only
the basic hourly rates of pay, thet is only the cash wageswhich are
prevailing for the various classes of |aborers and mechanics. An
illugtration of this Stuation is contained in paragraph (c) of this



section.
(©) Hugtrations:

Fri nge benefits paynents

Basic  --------o-o-aiaaaoo
Cl asses hourly Heal th and
Apprenticeship
rates wel fare Pensi ons
Vacat i ons program G hers
Laborers...........o i, $3.25 ...
Carpenters. ..., 4.00 $0.15 ..........
Painters.............cciiiiiin.n. 3.90 15 $0. 10
$0.20 ...
Electricians........................ 4.85 10 15
Plumbers. ....... ... . . 4.95 15 20
.......... $0. 05 e
lronworkers. ......... ... ... .. ... 4.60 ...
A0 e

(1t should be noted this format is not necessaxily in the exact form in which determinations will
isue itis

for illugtration only.)
Section Number: 5.31

Section Name: Meeting wage determination obligations.

(& A contractor or subcontractor performing work subject to a
Davis-Bacon wage determination may discharge his minimum wage
obligetions for the payment of both straight time wages and fringe
benefits by paying in cash, making payments or incurring costs for
“bonafide" fringe benefits of the types listed in the gpplicable wage
determination or otherwise found prevailing by the Secretary of Labor,
or by a combination thereof.

(b) A contractor or subcontractor may discharge his obligations for
the payment of the basic hourly rates and the fringe benefits where both
are contained in awage determination applicable to his [aborers or
mechanics in the following ways



(1) By paying not less than the basic hourly rate to the laborers or
mechanics and by making the contributions for the fringe benefitsin the
wage determinations, as specified therein. For example, in the
illugtration contained in paragraph (c) of Sec. 5.30, the obligations
for “painters’ will be met by the payment of a straight time hourly
rate of not less than $3.90 and by contributing not less than & the
rate of 15 cents an hour for hedlth and welfare benefits, 10 centsan
hour for pensions, and 20 cents an hour for vacations, or

(2) By paying not less than the basic hourly rate to the laborers or
mechanics and by making contributions for "bonafide" fringe benefits
in atota amount not less than the total of the fringe benefits
required by the wage determination. For example, the obligations for
“painters’ in theillustration in paragraph (c) of Sec. 5.30 will be
met by the payment of astraight time hourly rate of not less than $3.90
and by contributions of not less than atota of 45 cents an hour for
“bonafide’ fringe benefits; or

(3) By paying in cash directly to laborers or mechanics for the
basic hourly rate and by making an additiona cash payment in lieu of
the required benefits. For example, where an employer does not make
payments or incur costs for fringe benefits, he would meet his
obligationsfor “painters’ in the illustration in paragraph (c) of
Sec. 5.30, by paying directly to the painters astraight time hourly
rate of not less than $4.35 ($3.90 basic hourly rate plus 45 cents for
fringe benefits); or

(4) As dtated in paragraph () of this section, the contractor or
subcontractor may discharge his minimum wage obligations for the payment
of sraght time wages and fringe benefits by a combination of the
methods illustrated in paragraphs (b)(2) thru (3) of this section. Thus,
for example, his obligations for ~“painters' may be met by an hourly
rate, partly in cash and partly in payments or cogts for fringe benefits
which total not less than $4.35 ($3.90 basic hourly rate plus 45 cents
for fringe benefits). The payments in such case may be $4.10 in cash and
25 centsin payments or costs in fringe bendfits. Or, they may be $3.75
in cash and 60 centsin payments or cogts for fringe benefits.

[30 FR 13136, Oct. 15, 1965]

Section Number: 5.32

Section Name: Overtime payments.

(&) The act excludes amounts paid by a contractor or subcontractor



for fringe benefitsin the computation of overtime under the Fair Labor
Standards Act, the Contract Work Hours and Safety Standards Act, and the
Wash-Hedey Public Contracts Act whenever the overtime provisions of

any of these statutes apply concurrently with the Davis-Bacon Act or its
related prevalling wage datutes. It is clear from the legidative

higtory that in no event can the regular or basic rate upon which

premium pay for overtimeis caculated under the aforementioned Federd
statutes be less than the amount determined by the Secretary of Labor as
the basic hourly rate (i.e. cash rate) under section 1(b)(1) of the
Davis-Bacon Act. (See S. Rep. No. 963, p. 7.) Contributions by employees
are not excluded from the regular or basic rate upon which overtime is
computed under these statutes; that is, an employee's regular or basic
graight-time rate is computed on his earnings before any deductions are
made for the employee's contributions to fringe benefits. The

contractor's contributions or cogts for fringe benefits may be excluded

in computing such rate so long as the exclusons do not reduce the

regular or basic rate below the basic hourly rate contained in the wage
determination.

(b) The legidative report notes that the phrase ™ contributions
irrevocably made by a contractor or subcontractor to atrustee or to a
third person pursuant to afund, plan, or program" was added to the
bill in Committee. This language in essence conforms to the overtime
provisions of section 7(d)(4) of the Fair Labor Standards Act, as
amended. Theintent of the committee was to prevent any avoidance of
overtime requirements under existing law. See H. Rep. No. 308, p. 5.

(©)(1) The act permits a contractor or subcontractor to pay a cash
equivadent of any fringe benefits found prevailing by the Secretary of
Labor. Such a cash equivaent would aso be excludable in computing the
regular or basic rate under the Federd overtime laws mentioned in
paragraph (a). For example, the W construction contractor pays his
laborers or mechanics $3.50 in cash under awage determination of the
Secretary of Labor which requires abasic hourly rate of $3 and afringe
benefit contribution of 50 cents. The contractor pays the 50 centsin
cash because he made no payments and incurred no costs for fringe
benefits. Overtime compensation in this case would be computed on a
regular or basic rate of $3.00 an hour. However, in some cases a
question of fact may be presented in ascertaining whether or not a cash
payment made to laborers or mechanicsis actudly in lieu of afringe
benefit or issmply part of their Sraight time cash wage. In the
latter Stuation, the cash payment is not excludable in computing
overtime compensation. Consider the examples set forth in paragraphs
(©)(2) and (3) of this section.

(2) The X congtruction contractor has for some time been paying



$3.25 an hour to amechanic as his basic cash wage plus 50 cents an hour
as a contribution to awefare and pension plan. The Secretary of Labor
determines that abasic hourly rate of $3 an hour and a fringe benefit
contribution of 50 cents are prevailing. The basic hourly rate or

regular rate for overtime purposes would be $3.25, the rate actualy

paid as a basic cash wage for the employee of X, rather than the $3 rate
determined as prevailing by the Secretary of Labor.

(3) Under the same prevailing wage determination, discussed in
paragraph (c)(2) of this section, the'Y congtruction contractor who has
been paying $3 an hour as his basic cash wage on which he has been
computing overtime compensation reduces the cash wage to $2.75 an hour
but computes his costs of benefits under section 1(b)(2)(B) as $1 an
hour. In this example the regular or basic hourly rate would continue to
be $3 an hour. See S. Rep. No. 963, p. 7.



