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Parts Management Project
Services Agreement

This Parts Management Project Services Agreement (this “Agreement”) is entered into as of ________________, 2012 (the “Effective Date”), by and between the State of Ohio, acting by and through the Ohio Department of Transportation (“ODOT”), having its principal office at 1980 West Broad Street, Columbus, Ohio 43223, and ___________________________ (“Contractor”), having its principal office at ______________________.

Whereas, ODOT owns and operates certain maintenance and repair facilities for its motor vehicle and equipment fleet and maintains inventory at 12 district facilities, 88 county garage facilities, one central garage location and 144 outposts;
Whereas, ODOT desires to engage a contractor to perform parts integration, operations, and warehousing services at its central garage and 11 of its district facilities;
Whereas, ODOT issued a Request for Proposal for Parts Management Project dated April 5, 2012 (the “RFP”);

Whereas, of all responses to the RFP received by ODOT, the response submitted by Contractor (the “Proposal”) was determined to be the most advantageous to ODOT; 

Whereas, ODOT has negotiated with Contractor for the provision of the parts management services described in this Agreement; and
Whereas, Contractor desires to perform the parts management services specified in this Agreement in accordance with the terms and conditions specified in this Agreement.

Now, Therefore, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, ODOT and Contractor agree as follows:
ARTICLE 1.   PRELIMINARY MATTERS
1.1 Definitions

The following words and phrases shall have the following meanings for purposes of this Agreement:

“Agreement Year” shall mean each State Fiscal Year, or portion thereof, during the term of this Agreement, provided that the first Agreement Year shall be the period from the Effective Date of this Agreement through June 30, 2013.

“Contractor Parts” shall mean vehicle parts, equipment, materials, supplies and fluids (except for fuel) other than ODOT Parts, kept in Contractor’s inventory for the purposes of this Agreement, including original equipment manufacturer parts procured by Contractor.
“Emergency Operations” shall mean operation of a Parts Store at any time other than those times identified on Exhibit C.
“EMS” shall mean ODOT’s equipment management system.
“Losses” shall mean, individually and collectively, liabilities of every kind, including losses, damages and reasonable costs, payments and expenses (including court costs and reasonable attorneys’ fees and disbursements), penalties, fines, orders, decrees, liens, debts, charges, claims, demands, actions, suits, proceedings, judgments or settlements, any or all of which in any way arise out of or relate to the acts or omissions of Contractor, its employees, agents and Subcontractors.
“Minority Business Enterprise” shall mean a business, or a partnership, corporation, or joint venture of any kind that is (i) owned and controlled by United States citizens, which citizen or citizens are residents of the State of Ohio and are members of one of the following economically disadvantaged groups: Blacks or African Americans, American Indians, Hispanics or Latinos, and Asians, and (ii) certified as a minority business enterprise by the Ohio Department of Administrative Services Equal Opportunity Coordinator pursuant to Ohio Revised Code §123.151 and Ohio Administrative Code §123:2-15-01.
“ODOT Facilities” shall mean the ODOT central garage and 11 district facilities identified on Exhibit A, which exhibit may be amended by ODOT to add additional locations. 

“ODOT Parts” means vehicle parts, equipment, materials, supplies and fluids (except fuel) owned by ODOT and includes parts and equipment purchased directly by ODOT or through ODOT contracts with third party vendors and parts that are reconditioned by ODOT.
“Parts Store(s)” shall mean an on-site operation at one of the ODOT Facilities.
“Services” shall mean the services, duties, and responsibilities described in Article 3 of this Agreement and any and all work necessary to complete them or carry them out fully and to the standard of performance required in this Agreement.
“Service Spaces” shall mean the space designated by ODOT at each ODOT Facility licensed to Contractor for performance of the Services.
“State” shall mean the State of Ohio.

“State Fiscal Year” shall mean each July 1st through June 30th.
“State Indemnified Parties” shall mean the State and its officers, representatives, agents, servants, employees, successors and assigns.

“Subcontractor” shall mean any person (other than employees of Contractor) or entity that has been retained by Contractor in connection with this Agreement, including subcontractors of any tier, whether or not in privity with Contractor. 
1.2 Interpretation

A. The terms “including” and “include” mean “including, without limitation” or “include, without limitation,” as applicable, unless the context clearly states otherwise.

B. All references in this Agreement to Articles, Sections, or Exhibits, unless otherwise expressed or indicated are to the Articles, Sections or Exhibits of this Agreement.

C. Any headings preceding the text of the Articles and Sections of this Agreement are solely for convenience of reference and do not constitute a part of this Agreement, nor do they affect the meaning, construction or effect of this Agreement.

D. Words importing the singular include the plural and vice versa.  Words of masculine gender include the correlative words of the feminine and neuter genders and vice versa.

1.3 Rules of Construction
ODOT and Contractor acknowledge and agree that (a) each party and its counsel have reviewed and negotiated the terms and provisions of this Agreement and have contributed to its revision, (b) the rule of construction to the effect that any ambiguities are resolved against the drafting party shall not be employed in the interpretation of this Agreement and (c) the terms and provisions of this Agreement shall be construed fairly as to all parties hereto and not in favor of or against any party, regardless of which party was generally responsible for the preparation of this Agreement.  The exhibits attached hereto, are incorporated herein and made a part of this Agreement.  In the event of any conflict between the terms of this Agreement and the terms of the exhibits, the terms of this Agreement shall control.  Each party shall bear its own expenses in connection with the negotiation, execution and performance of this Agreement except as otherwise expressly provided hereunder.

ARTICLE 2.   TERM

The term of this Agreement shall commence upon the Effective Date and shall remain in full force and effect for a period of three Agreement Years thereafter (with the first Agreement Year being a partial Fiscal Year as set forth above), or until terminated by ODOT as herein set forth.  Contractor may submit a request to renew this Agreement for two additional two-year terms at least 120 days prior to the expiration of the then-current term (a “Renewal Notice”).  ODOT will respond to Contractor as to whether it agrees to renew the agreement within 30 days of receipt of a Renewal Notice.  ODOT may reject a Renewal Notice if Contractor has failed to meet the performance objectives set forth in this Agreement or if a material default by Contractor exists under the Agreement at the time of the Renewal Notice.
ARTICLE 3.   DUTIES AND RESPONSIBILITIES OF CONTRACTOR

3.1 Scope of Services

A. General

This description of the Services is intended to be general in nature and not a complete description of Contractor’s Services or a limitation of the Services that Contractor will provide under this Agreement.  Contractor will provide the Services in accordance with the standards of performance set forth in Section 3.8 and Exhibit B.  The Services also include those described in any other exhibits to this Agreement.  The Services must be provided in accordance with any time periods that are stated in this Agreement.  Contractor acknowledges that TIME IS OF THE ESSENCE and that the failure of Contractor to comply with the time limits described in this Agreement may result in economic or other losses to ODOT.
B. Overview of Services

In accordance with and subject to the terms and conditions of this Agreement, Contractor will provide services relating to ODOT’s vehicle and equipment parts, including administration of parts integration, operations, and warehousing through on-site operations at the ODOT Facilities, as more particularly described in this Agreement.  
C. Warranty and Service Coordination
Contractor must guarantee that all items purchased for vehicle and equipment repair and maintenance applications will fit and work on the intended application.  On-site replacement for defective, inferior, or non-fit items shall be guaranteed.  If any part is defective, inferior, or does not fit the intended application, Contractor must at no extra charge replace the part with a part meeting the terms of this Agreement at the site of the failure or distribute the part to ODOT personnel at the Service Space of ODOT’s choosing.  Contractor shall be solely responsible for pursuing restitution from manufacturers and suppliers for its replacement of defective items returned by ODOT.  Contractor’s pursuit of such claims shall not delay the provision of replacement items to ODOT.  If the manufacturer warranty includes labor, Contractor’s right to any available labor under the warranty will be passed on to ODOT.

Contractor shall coordinate all warranty and other repair service requested by ODOT in those situations where ODOT does not have the ability to accomplish the work with ODOT staff.  Such coordination will include scheduling repair times and processing payments.  Contractor shall negotiate in good faith with vendors capable of providing warranty service or repair requested by ODOT to obtain the lowest possible price.  When multiple providers are capable of providing the same warranty or repair service requested by ODOT, Contractor shall obtain quotes from three different providers (or such lesser number as are available in the service area) and make said information available to ODOT.

3.2 Service Spaces

A. License Grant
During Contractor’s performance of the Services, ODOT grants Contractor a revocable, non-transferable, non-exclusive license to conduct the Services in the Service Spaces, subject to the terms of this Agreement.  Contractor hereby accepts from ODOT the license and the rights and assumes the duties of Contractor with respect to such Service Spaces as provided in this Agreement.  Notwithstanding the foregoing, Contractor’s access to the Service Spaces and the ODOT Facilities may be limited in the sole discretion of ODOT.
This Agreement creates a license only and Contractor acknowledges that Contractor does not possess and must not claim at any time any real property interest or estate of any kind or extent whatsoever in the Service Spaces by virtue of this license or Contractor’s use of the Service Spaces under this Agreement.  Further, Contractor acknowledges that this license is not a license coupled with such an interest or an irrevocable license.

B. Use of Service Spaces

Contractor’s use of the Service Spaces will be free of charge.  The Service Spaces include reasonable heat, electricity and water, restroom, break room, telephone, internet access and existing parts shelving.  All other expenses shall be the responsibility of Contractor.  Contractor must conduct the Services in the Service Spaces under the terms of this Agreement uninterrupted from the Effective Date and during all required hours of operation during the term of this Agreement as set forth on Exhibit C.  The Service Spaces may not be used for any purposes other than those expressly permitted under this Agreement, without the prior written consent of ODOT.  Contractor will not use the ODOT Facilities or the Service Spaces or other property furnished by ODOT, including ODOT fuel, for provision of parts to vehicles not owned or leased by ODOT.  For the avoidance of doubt, Contractor acknowledges and agrees that Contractor must provide all fuel for the operation of Contractor vehicles under this Agreement.  Contractor must comply in its use, occupancy and operation of the Service Spaces and its design and construction of Service Spaces, if applicable, with all federal, State of Ohio, and local laws, rules, regulations and ordinances, including all building, zoning and health codes, and all environmental laws.  Contractor is responsible for clean-up of the Service Spaces and custodial services in the Service Spaces.  Contractor is responsible for all damage to the Service Spaces that is caused in any way by Contractor, its officers, employees, agents, Subcontractors, venders, suppliers, or invitees.  Contractor will repair and/or replace any such damage at its sole expense.  

No external signage advertising the Contractor’s presence is permitted in or on the Service Spaces or elsewhere at the ODOT Facilities.
ODOT does not warrant or guarantee against the possibility that safety or environmental hazards or potential hazards may exist at the ODOT Facilities or the Service Spaces and will have no liability to Contractor for any such safety or environmental hazards or potential hazards.  Contractor will be responsible for identifying any hazardous conditions and notifying ODOT of these conditions in writing no later than 30 days after the Effective Date and prior to the commencement of the Services.  Contractor is responsible for providing any and all accessories, such as eye wash stations or HAZMAT lockers, to ensure that the Service Spaces comply with all applicable State and Federal Occupational Safety and Health Administration requirements; provided, however, that Contractor is not responsible for safety issues relating to the structure of the Service Spaces.
C. ODOT Facility Renovations and Repairs
Contractor shall bear the cost of any and all renovations and modifications of the Service Spaces at the ODOT Facilities.  All renovations and modifications of ODOT Facilities must be pre-approved by ODOT’s Office of Facilities Management before construction may begin.  Prior to commencement of construction, Contractor shall file with ODOT Performance and Payment Bonds for an amount equal to the projected cost of the construction and all related appurtenances to satisfy the claims of material suppliers and of mechanics and laborers employed by Contractor on the work.  Such bonds shall be executed by Contractor and by a responsible corporate surety company authorized to transact business in the State of Ohio and holding a certificate as an acceptable surety on Federal bonds issued by the Department of treasury.  Contractor shall maintain the bonds in full force and effect until ODOT accepts the work and until all claims for materials and labor are paid.  Changes in the work or extensions of time shall in no way release Contractor or its surety from its obligations under this Agreement.  Notice of any such changes or extensions must be waived by the surety.

All renovations and modifications performed by Contractor will become the property of ODOT upon completion.  Contractor must pay prevailing wage for any renovations or modifications to ODOT property.  Contractor will be granted access to the applicable ODOT Facility(ies) during operational hours and during non-operational hours whenever necessary to perform such activities.  Contractor will be responsible for all damage to Service Spaces or otherwise to any ODOT Facility that is caused in any way by Contractor, its officers, employees, agents, Subcontractors, vendors, suppliers, or invitees.  Contractor will repair and/or replace any such damage at its sole expense.
3.3 Supply, Inventory Management and Distribution of Parts
A. Parts Stores
Subject to the terms and conditions of this Agreement, Contractor shall ensure that all Parts Stores are operational as soon as possible and within one year from the Effective Date.   Contractor shall open the District 10 Parts Store first.  No other Parts Store shall be opened until ODOT has had a chance to evaluate and approve the operation of the District 10 Parts Store and complete any necessary training.  Contractor shall coordinate the opening of the remaining Parts Stores with ODOT.  To avoid disruption of ODOT’s snow and ice operations, no Parts Stores shall be opened in Districts 1, 2, 3, 4 or 12 from the months of November through March (the “Winter Months”).
Contractor shall provide knowledgeable personnel, management and parts necessary to run an efficient and effective on site Parts Store at all times.  Contractor shall maintain normal hours of operation in accordance with Exhibit C hereto.  At the discretion of ODOT, the normal hours of operation may change depending on operational requirements.  During snow emergencies or other Emergency Operations, the Parts Stores will need to be open and operational for an indefinite period which may include operating 24 hours per day, 7 days a week, as determined by ODOT.  Emergency Operations will be determined at ODOT’s sole and absolute discretion and must be approved by the ODOT District Highway Maintenance Administrator or the Central Office Equipment Management Administrator or their designee.  Contractor is subject to call-out 365 days per year and 24 hours per day and must be accessible to ODOT by telephone at all times.  Contractor shall respond and have a particular Parts Store open within one hour from the first call from ODOT.  ODOT will, in addition to the Parts Stores, rely on Contractor to provide technical assistance and guidance regarding optimization of parts supply at ODOT.
Contractor will exercise total control of and responsibility for the Parts Stores.  Contractor shall provide all specialized equipment and supplies needed to operate the Parts Stores and provide the Services.  ODOT personnel may not enter the Parts Stores or onsite warehousing operations without the Contractor’s permission. Notwithstanding the foregoing, ODOT reserves the right to enter the Parts Stores in emergencies and during normal operations for inspections. There shall be no public access to the Parts Stores. Only Contractor, its employees, and Contractor’s vendors will be allowed on ODOT property. 
B. Parts Inventory

Contractor will procure, own, and deliver parts required for the operation and maintenance of all ODOT vehicles, including road service trucks, and all equipment maintained by ODOT.  Contractor will make the goods and services set forth on Exhibit D available at each Parts Store.  Parts must be available on a timely basis to minimize the down time of equipment and personnel.  All Contractor Parts shall remain the property of Contractor until properly requisitioned by ODOT.  All Contractor Parts and all services furnished by Contractor under this Agreement to ODOT and ODOT users shall be sold to ODOT and charged to ODOT’s operating cost centers at Contractor’s actual cost of procurement including any required shipping costs.  ODOT will consult with Contractor throughout the term of this Agreement to determine the parts, supplies and equipment that Contractor will carry in inventory.  Contractor is ultimately responsible for identifying, establishing and managing all necessary sources of supply and for placing, processing and tracking all orders with the various parts vendors.  State law requires ODOT to purchase certain goods and services from specifically identified sources.  ODOT will work with Contractor to identify any required sources during the term of this Agreement.  ODOT may direct Contractor to restock inventory through existing ODOT contracts, in which case, Contractor will do so upon receipt of written confirmation from ODOT for such order.  Contractor will not assume any such contracts.  All invoices for such orders will be sent by the seller directly to Contractor, and Contractor shall re-bill ODOT for such orders on a weekly basis.  Contractor shall be responsible for all costs associated with providing inventory, delivery of parts to the Parts Stores, transfers of parts between the Parts Stores, and all personnel costs and administrative overhead to operate the Parts Stores.  
Notwithstanding inspection and acceptance by ODOT, parts and supplies furnished under this Agreement will be warranted by Contractor.  Contractor shall provide new, original equipment manufacturer (“OEM”) quality parts, supplies and equipment or the equivalent or better.  All hydraulic equipment and parts must meet OEM quality, Joint Industrial Council specifications, and SAE specifications.  ODOT reserves the right to establish additional specifications for goods and services purchased by Contractor on ODOT’s behalf and may reject items that do not meet the specifications contained herein or any such additional specifications.  Contractor shall provide only OEM parts when ODOT has an in-house warranty program with a particular vehicle/equipment manufacturer.  All parts must include full manufacturers’ warranties and guarantees or better in the case where ODOT has negotiated extended terms with vehicle and/or component original equipment manufacturers.  The warranties must include conditions and certification.  The Contractor shall maintain warranty records of items sold to ODOT and issue any credits, including labor and parts, due ODOT that are covered under such warranties.  ODOT must specifically approve new product lines or changes to existing product lines before they are introduced for use.  If more than one grade of product is available that meets the requirements of this paragraph, ODOT may designate which grade will be made available for use.  ODOT reserves the right to inspect the quality of materials and supplies provided by Contractor and may at any time refuse any particular product and require a specific substitute to be used.  In addition, ODOT reserves the right to designate a higher level of quality than OEM if deemed preferable to ODOT’s needs.  Rebuilt or remanufactured parts must conform to the manufacturer’s reconditioning tolerances.  
Contractor must be capable of charging and/or crediting part cores without mark-ups or shipping charges applied.  Contractor shall accept industry standard cores for rebuilding where the parts are acceptable as core exchanges, including water pumps, alternators, engine blocks and batteries.  
Contractor shall be responsible for all lost or stolen inventory and shall not charge ODOT for missing, spoilage, stale-dating, or shrinkage of inventory.  Contractor shall not sell, swap, trade or give any parts to ODOT employees or the general public for personal use, regardless of condition or reason, and shall not give special consideration or pricing to ODOT employees for sales made at any retail outlets.

C. Existing Inventory and Custom Parts
Within seven days prior to beginning any preliminary work at an ODOT Facility, Contractor will conduct and submit to ODOT for review a total inventory of existing ODOT Parts for such ODOT Facility (the “Existing Inventory”).  If ODOT questions or objects to the Existing Inventory, Contractor and ODOT shall cooperate and in good faith come to mutual agreement with respect to the Existing Inventory within five days of ODOT’s objection.  If Contractor and ODOT cannot come to such agreement within such time period, ODOT’s determination of the Existing Inventory shall prevail.  Contractor shall take control of and manage the Existing Inventory at each ODOT Facility in accordance with the quality and availability standards set forth in this Agreement.  Contractor must account for Existing Inventory and establish a system to segregate Existing Inventory from new inventory.

In the course of its operations, ODOT may have parts and materials custom-manufactured to its own unique specifications, such as specialized snow plow hitches, snow plow blades, etc.  These typically are produced on an as-needed and generally seasonal or annual basis.  Contractor will procure and stock these items to ODOT specifications as needed by ODOT.  Other than providing the vendor/manufacturer, the ODOT specifications, and having ODOT personnel review and/or test such items upon delivery, the Contractor has no liability as to their suitability for the job or for any returns or potential restocking fees, if allowable, to the vendor/manufacturer.
D. Reservation of Rights

ODOT reserves the right to purchase ODOT Parts and other supplies that cannot be provided on demand, parts for emergency situations, and parts that can be provided at a better price from other sources.  Contractor must manage and disburse ODOT Parts, including Existing Inventory, and issue such parts for use on ODOT vehicles at no cost to ODOT.  Parts cannibalized from ODOT vehicles or rebuilt/remanufactured in-house will be considered ODOT Parts even if they were not initially ODOT Parts.  All available ODOT Parts must be utilized before any like Contractor Parts are distributed to ODOT.
E. Mandatory and Excluded Inventory

From time to time ODOT may designate, in its discretion, certain parts that must be maintained at each of the Parts Stores and set inventory levels for such parts.  Contractor must maintain the required inventories of those parts during the term of this Agreement.  The quantity of the inventory will be subject to continuous review by ODOT.  On a monthly basis ODOT may revise the list of required parts and inventory levels to be maintained.  Contractor must comply with any such changes at its expense within 30 days of notification of such revisions.
Certain categories of inventory will be excluded from Contractor procurement and handling for either stocking or non-stocking purposes under this Agreement (“Excluded Inventory”).  Excluded Inventory shall include those items set forth on Exhibit E.  Excluded Inventory and Exhibit E may be amended from time to time in ODOT’s sole discretion.
F. Disbursement and Assistance

Contractor must meet the parts availability standards set forth in Exhibit B and will comply with the procedures set forth in Exhibit F for distributing parts and supplies to ODOT employees.  If Contractor cannot provide an item within the timeframe needed, Contractor shall promptly notify ODOT to make alternative arrangements to procure the item.  Nothing in this Section shall limit ODOT’s ability to declare Contractor in default for failing to meet the requirements of this Agreement.  
G. Return Requirements and Obsolescence

Contractor must accept returns of supplies and materials from ODOT within 30 days of original pickup if the items are in unused condition in their original packaging and can be sold to another party or returned to the vendor without any restocking fee.  If an item is requisitioned in error by ODOT and cannot be returned by Contractor to the supplier without incurring a restocking fee and has no foreseeable future use by ODOT, then ODOT will pay the restocking fee.  If an item is ordered in error by Contractor and cannot be returned by Contractor to the supplier without incurring a restocking fee and has no foreseeable future use by Contractor or ODOT, then Contractor will pay the restocking fee.
Contractor and ODOT will work together to identify parts that are obsolete or unneeded.  Contractor will be responsible for returning any obsolete or unneeded inventory to the product manufacturers or otherwise disposing of them, all as reasonably determined and approved by ODOT.  ODOT will inform Contractor of new material or program developments and give Contractor advance notice of equipment disposal for which parts remain in inventory.  Unless Contractor submits a list of items that will become obsolete as a result thereof to ODOT within 15 days of such notice, Contractor shall absorb the cost of materials’ obsolescence and will be allowed to sell such items to whomever it sees fit to recoup its costs.  Otherwise, ODOT will pay Contractor for such materials at Contractor’s current carrying cost and sell them as surplus property. 
H. ODOT Information Management Systems
Contractor will be given limited access to ODOT’s EMS system and will be required to charge parts to open work orders created by ODOT mechanics. Contractor shall, unless otherwise notified in writing, enter each item it sells to ODOT into ODOT’s work order system. Contractor shall provide any and all information ODOT requires to reconcile sales with ODOT information systems in use during the term of this Agreement. Contractor shall cooperate during the course of any information system upgrade and shall upgrade any information system it uses to be compatible with ODOT’s future systems.

Contractor shall ensure that Contractor’s employees take proper care to ensure data entered into ODOT systems is accurate, complete, and correctly associated to the proper work order.  All parts used shall be entered into ODOT information management systems immediately after ODOT receives parts to ensure timely access to the records. Contractor will be required to provide monthly reports that reconcile parts invoiced to ODOT from the Contractor’s records to the ODOT work order charged for the replacement part.
I. Management and Staffing
Contractor must recruit a high caliber staff and must provide regular, on-going training.  Contractor must provide adequate staffing levels necessary to provide quality service during normal business hours and during emergencies at each ODOT Facility.  A thorough criminal background check must be conducted on all employees assigned to the ODOT Facilities, and Contractor must sign a certification indicating that this requirement has been completed.  All prospective employees must pass this background check in accordance with the ODOT background check requirements set forth on Exhibit G.  Any change in key personnel assigned to this project must be submitted in writing to ODOT.  Contractor may provide training to ODOT mechanics and technicians necessary for the use of products sold to ODOT under this Agreement.  The cost of such training will be mutually agreed upon between ODOT and Contractor prior to the commencement of training.  ODOT is not required to obtain any necessary training from Contractor and may obtain such training from any source.

All employees of Contractor providing Services in the Service Spaces must at all times be clean, courteous, neat in appearance and helpful to ODOT employees.  Contractor shall supply uniforms and identification badges to its employees, which shall be worn by such employees at all times while on ODOT property.  Contractor must not commit or allow any nuisance, noise or waste in the Service Spaces or disturb or be offensive to others in the areas in which the Service Spaces are located.

Exhibit H sets forth the number of employees for each Parts Store and identifies the classification/job title for each employee.  The average pay rates for each classification/job title, which will be used for calculating Emergency Operation compensation, are also set forth on Exhibit H.  Contractor may update the average pay rates set forth on Exhibit H as of July 1 of each year; provided, however, that in no event may any increase in statewide average pay rates exceed the lower of 3.5% or the increase in the Consumer Price Index.
3.4 ODOT Reservation of Right to Replace Contractor (or Subcontractor) Staff

ODOT reserves the right to have Contractor (or through Contractor – any Subcontractor) replace individual staff employees for good cause.  “Good cause” includes, but is not limited to, the following:
A. Unsatisfactory attendance or excessive tardiness.

B. Unauthorized time away from the work area or use of work time for personal business.

C. Use of obscene or abusive language on State property.

D. Inadequate or unsatisfactory work performance.

E. Disruptive behavior, including being impaired by alcohol or other drugs on the job, the use of alcohol and/or other drugs on the job, and sexual harassment.

F. Failure to follow established Contractor and/or ODOT written policies and procedures.

G. Violating safety rules where there is a threat of physical harm.

H. Unauthorized use or misuse of State property or State/Contractor program records.
I. Falsification of any State or State/Contractor program records, including, but not limited to, transaction records, reports, time records, billings, or other official program records.
J. Willfully or negligently damaging or defacing, theft or unauthorized removal of State or Contractor program records, State property, or property of other contractors or State employees or visitors.
K. Gambling on State property.
L. Fighting and/or other acts of physical violence on State property.
M. Participating in any kind of work slowdown or similar concerted interference with State operations.
N. Possession or use of firearms, dangerous weapons, or explosives on State property.
O. Threatening or coercing State employees or visitors.
P. Criminal convictions for illegal conduct occurring on or off the job that are of such a nature that to continue employment could constitute negligence in regard to the State or Contractor’s duties to other State or Contractor employees or the public.

3.5 Records, Audits, and Reports
A. Records
Contractor must deliver or cause to be delivered all documents and other deliverables prepared for ODOT under the terms of this Agreement to ODOT promptly and in accordance with the time limits prescribed in this Agreement.  If no time limit is specified, then such documents and/or deliverables will be delivered to ODOT upon reasonable demand therefor or upon termination or completion of the Services required under this Agreement.  If Contractor fails to make such delivery upon demand, then Contractor must pay to ODOT any damages ODOT may sustain by reason of Contractor’s failure.

At all reasonable times Contractor must provide authorized representatives of ODOT access to and copies of all electronic and hard data, books, records, correspondence, instructions, plans, drawings, receipts, vouchers, time cards, and memoranda relating to this Agreement.  Contractor shall also provide cost verification for parts provided to ODOT on demand or as further specified in this Agreement.

Contractor must maintain, or have prompt access to, the service manuals, parts manuals, service bulletins, lubrication charts, and other information necessary to procure and supply the parts to properly service and repair the fleet and equipment hereunder.  Contractor must make these materials available to ODOT personnel upon request.  These records will become property of ODOT upon termination of the Agreement.

Contractor must maintain all records, including any deliverables not delivered to ODOT or demanded by ODOT, for a period of at least five years after the final payment made in connection with this Agreement.

B. Audits
Contractor and Contractor’s Subcontractors must furnish ODOT with all information that may be requested pertaining to the performance and cost of the Services.  Contractor must maintain records showing the actual time devoted and costs incurred in providing the Services.  Contractor must keep books, documents, paper, records and accounts in connection with the Services open for audit, inspection, copying, abstracting and transcription, and Contractor must make these records available to ODOT and any other interested governmental agency at reasonable times during the performance of its Services.

To the extent that Contractor conducts any business operations separate and apart from the Services required under this Agreement using, for example, personnel, equipment, supplies or facilities also used in connection with this Agreement, then Contractor must maintain and make similarly available to ODOT detailed records supporting Contractor’s allocation to this Agreement of the costs and expenses attributable to any such shared usages.

Contractor is responsible for ensuring compliance with generally accepted accounting principles (GAAP), including proper internal controls and segregation of duties for key fiscal job functions and procedures, consistently applied throughout.  Contractor must maintain its books, records, documents, and other evidence and adopt accounting procedures and practices sufficient to reflect properly all costs of whatever nature claimed to have been incurred and anticipated to be incurred for or in connection with the performance of this Agreement.  
ODOT may in its sole discretion audit the records of Contractor or its Subcontractors, or both, at any time during the term of this Agreement or within five years after the Agreement ends, in connection with the goods, work, or Services provided under this Agreement.  If, as a result of any such audit, it is determined that Contractor or any of its Subcontractors has overcharged ODOT in the audited period, ODOT will notify Contractor.  Contractor must then promptly reimburse ODOT for any amounts ODOT has paid Contractor due to the overcharges and, if Contractor or any of its Subcontractors has overcharged ODOT by 0.5% or more, also reimburse ODOT for some or all of the cost of the audit, as follows:

(1) If the audit has revealed overcharges to ODOT representing at least 0.5%, but less than 5% of the total value, based on the Agreement prices, of the goods, work, or Services provided in the audited period, then the Contractor must reimburse ODOT for 50% of the cost of the audit and 50% of the cost of each subsequent audit that ODOT conducts;

(2) If, however, the audit has revealed overcharges to ODOT representing 5% or more of the total value, based on the Agreement prices, of the goods, work, or Services provided in the audited period, then Contractor must reimburse ODOT for the full cost of the audit and of each subsequent audit.

Failure of Contractor to reimburse ODOT in accordance with subsection (1) or (2) above is an event of default of this Agreement, and Contractor will be liable for all of ODOT’s costs of collection, including any court costs and attorneys’ fees.

No provision in this Agreement granting ODOT a right of access to records and documents is intended to impair, limit or affect any right of access to such records and documents which ODOT would have had in the absence of such provisions.
C. Reports
In addition to inputting all requisite information into the EMS and other ODOT information management systems as described in Section 3.3H of this Agreement, Contractor must submit a daily report to ODOT that fully describes the parts supplied on the prior business day, by work order, unit number and line item with costs assigned.  The daily report will also itemize the time required to deliver each part, in accordance with the performance standards set forth in Exhibit B.  The monthly report required by Section 3.3H must summarize the parts supplied the previous month by category, including overall cost, and must include demonstration of compliance with performance standards set forth in Exhibit B.

On each anniversary date of this Agreement, Contractor must submit to ODOT a written annual report that summarizes the year’s activity in a format agreed upon by Contractor and ODOT.  In addition, Contractor must submit a weekly report to ODOT that fully describes the parts eligible and supplied, by line item and with costs assigned under the warranty provision of this Agreement.  Contractor may be required to provide ODOT with various other daily, weekly, monthly and annual reports, as reasonably determined by ODOT.
D. RFP Records
Contractor shall retain and permit ODOT or its designee access to all original books, records, invoices and accounting procedures and practices relevant to the RFP for a period of at least three years after the expiration or earlier termination of this Agreement.
3.6 No Security Interest
ODOT does not grant Contractor any interest in any ODOT property under this Agreement including any security interest in any ODOT Parts while such parts are being administered by Contractor.  Similarly, ODOT may not encumber any Contractor Parts until they are disbursed to ODOT.
3.7 Deliverables
In carrying out the Services, Contractor shall prepare or provide to ODOT various deliverables, which may include written reviews and recommendations, all reports, and all other documents required to be produced by Contractor for ODOT as part of the Services pursuant to the terms of this Agreement.  All deliverables must be prepared in a form and content satisfactory to ODOT and delivered in a timely manner consistent with the requirements of this Agreement.
ODOT may reject deliverables that do not include relevant information or data, or do not include all documents or other materials specified in this Agreement or reasonably necessary for the purpose for which ODOT made this Agreement or for which ODOT intends to use the deliverables.  If ODOT determines that Contractor has failed to comply with the foregoing standards, it has 30 days from the discovery to notify Contractor of its failure.  If Contractor does not correct the failure within 30 days after receipt of notice from ODOT specifying the failure, or such longer period agreed to by ODOT if the failure is not capable of cure within 30 days, then ODOT, by written notice, may treat the failure as an event of default under this Agreement.

Partial or incomplete deliverables may be accepted for review only when required for a specific and well-defined purpose and when consented to in advance by ODOT.  Such deliverables will not be considered as satisfying the requirements of this Agreement and will in no way relieve Contractor of its commitments under the Agreement.
3.8 Standards of Performance
Contractor must perform all Services with that degree of skill, care and diligence normally shown by a contractor performing services of a scope, purpose, and magnitude comparable to the nature of the Services to be provided under this Agreement.  Contractor must conduct the Services in a manner that, in the reasonable judgment of ODOT, does not (i) interfere with the reasonable use by others of the areas in which the Service Spaces are located; (ii) constitute or be likely to constitute a hazardous condition at the Service Spaces; (iii) increase or be likely to increase the premiums for insurance policies maintained by ODOT; or (iv) involve any illegal acts or purposes.

Contractor must assure that all Services that require the exercise of professional skills or judgment are accomplished by professionals qualified and competent in the applicable discipline and appropriately licensed, if required by law.  Contractor must provide copies of any such licenses.  Contractor remains responsible for the professional and technical accuracy of all Services or deliverables furnished, whether by Contractor or its Subcontractors or others on its behalf.

If Contractor fails to comply with the foregoing standards, Contractor must perform again, at its own expense, all Services required to be re-performed as a direct or indirect result of such failure.  Any review, approval, acceptance or payment for any of the Services by ODOT does not relieve Contractor of its responsibility for the professional skill and care and technical accuracy of its Services and deliverables.  This provision in no way limits ODOT’s rights against Contractor under this Agreement, at law or in equity.
3.9 Minority Business Enterprises Commitment

In the performance of this Agreement, including the procurement of materials, equipment, and services, Contractor shall use good faith efforts to procure up to 15% of all goods and services from Minority Business Enterprises.  Contractor shall provide ODOT with an ongoing summary of Minority Business Enterprise participation during the term of this Agreement, which summary shall include quarterly reporting of the amounts actually paid to Minority Business Enterprises.
ARTICLE 4.   COMPENSATION
4.1 Method and Basis of Compensation
A. General

ODOT will pay Contractor bi-weekly for goods and services sold to ODOT.  Invoices shall be in a format acceptable to ODOT and shall include the applicable vehicle number, work order number, part number, item description, quantity, unit price, transaction date, transaction number and any other information reasonably required by ODOT.  
B. Compensation for Normal Operations
For all normal, non-Emergency Operations ODOT will pay Contractor an annual fixed fee per ODOT Facility that will include all operating expenses (including direct and indirect labor, overhead expenses, and other non-salary direct costs) along with Contractor’s profit requirement.  The annual fixed fee will be prorated and paid bi-weekly in arrears.  ODOT will begin paying the fixed fee for each Parts Store as it becomes operational and capable of providing parts to ODOT.  The annual fixed fee for each ODOT Facility is set forth in Exhibit I.  ODOT will consider proposed adjustments to the annual fixed fee, if any, at the time of renewal if this Agreement is renewed.  There will not be any overtime or extra pay provided to Contractor to supply additional manpower resources for any reason during ODOT’s specified normal operating hours.  

C. Compensation for Emergency Operations

ODOT will compensate Contractor for approved Emergency Operations based on an hourly rate for each of Contractor’s employees required to maintain Emergency Operations at the rate identified in Exhibit H.  Any Fair Labor Standards Act (“FLSA”) required overtime shall be itemized separately for each classification/job title.  Contractor shall invoice ODOT for Emergency Operations using the formula set forth below:
· Regular Hourly Rate + Other Labor Fees x Additive Rate x Profit

· FLSA Overtime Rate + Other Labor Fees x Additive Rate x Profit

4.2 Taxes

ODOT is exempt from federal excise taxes and all State and local taxes.  Contractor shall not charge or withhold any taxes on commodities, goods, or services provided to ODOT.
4.3 Non-Appropriation

If no funds or insufficient funds are appropriated and budgeted in any Fiscal Year of the State for payments to be made under this Agreement, then ODOT will notify Contractor in writing of that occurrence and this Agreement will terminate on the earlier of the last day of the fiscal period for which sufficient appropriation was made or whenever funds appropriated for payment under this Agreement are exhausted.  Payments for work completed to the date of notification will be made to Contractor.  No payments will be made or due to Contractor under this Agreement beyond those amounts appropriated and budgeted by ODOT to fund payments under this Agreement.
4.4 Subcontractor Payments

Contractor must submit a monthly status report of Subcontractor and supplier payments for the duration of the Agreement.  The report must list the following for the applicable period:
A. The name of each particular Subcontractor or supplier utilized during the prior month;

B. Indication of whether the Subcontractor or supplier is acting as a Minority Business Enterprise or a non-certified firm on this Agreement; and
C. The vendor/supplier number of each Subcontractor or supplier.
If a Subcontractor or supplier has satisfactorily completed its work or provided specified materials in accordance with the requirements of this Agreement, Contractor must pay such Subcontractor or supplier for such work or materials within the payment terms agreed between Contractor and Subcontractor or supplier.
ARTICLE 5.   CONFIDENTIALITY

All deliverables, data, findings or information in any form prepared, assembled or encountered by or provided by Contractor and all documents and other information provided to Contractor by ODOT under this Agreement are property of ODOT and are confidential, except as specifically authorized in this Agreement or as may be required by law.  Contractor must not make the deliverables or any other documents or information provided by ODOT available to any other individual or organization without the prior written consent of ODOT.  Contractor must implement such measures as may be necessary to ensure that its staff and its Subcontractors are bound by the confidentiality provisions contained in this Agreement.

Contractor must not issue any publicity news releases or grant press interviews, and except as may be required by law during or after the performance of this Agreement, disseminate any information regarding its Services or the project to which the Services pertain without the prior written consent of ODOT.

If Contractor is presented with a request for documents by any administrative agency or with a subpoena duces tecum regarding any records, data or documents which may be in Contractor’s possession by reason of this Agreement, Contractor must immediately give notice to ODOT and ODOT’s counsel with the understanding that ODOT will have the opportunity to contest such process by any means available to it before the records or documents are submitted to a court or other third party.  Contractor, however, is not obligated to withhold the delivery beyond the time ordered by the court or administrative agency, unless the subpoena or request is quashed or the time to produce is otherwise extended.

Any information required to be submitted to ODOT, or requested by ODOT, pursuant to this Agreement that Contractor considers confidential, financial information given in confidence, intellectual property or a trade secret or that Contractor otherwise considers exempt from disclosure pursuant to the Ohio Open Records Act (ORC § 149.43) shall be labeled as such on submission to ODOT.  In the event such information is requested from ODOT under the Open Records Act, ODOT shall notify Contractor of such request and permit Contractor five business days to respond, defend or otherwise prevent the release of the information.  Contractor hereby indemnifies and holds the State Indemnified Parties harmless from all Losses incurred in connection with refusing to disclose any such material.
ARTICLE 6.   Insurance

During the full term of this Agreement, including any extensions or renewals thereof, Contractor shall provide and maintain, at Contractor’s sole expense, a policy or policies of insurance, which shall name ODOT as an additional insured, in the minimum amounts and of the types as are specified in Exhibit J, insuring all operations related to this Agreement.

ARTICLE 7.   INDEMNIFICATION

7.1 General Indemnity

Contractor shall, at its sole cost and expense, indemnify, defend and hold the State Indemnified Parties harmless from and against any and all Losses arising, directly or indirectly, in connection with any (a) injury, death or damage of or to any person or property, (b) infringement or violation of any property right (including any intellectual property right), (c) failure to pay or perform or cause to be paid or performed Contractor’s covenants and obligations as and when required under this Agreement or otherwise to pay or perform its obligations to any Subcontractor, (d) exercise by ODOT of its rights under Article 9 or (e) injuries to or death of any employee of Contractor or any Subcontractor under any workers compensation statute.  Contractor’s obligation to indemnify and hold the State Indemnified Parties harmless excludes that portion of any claim which is shown by final judgment to have been caused by or attributable to the negligence or intentional misconduct of the particular State Indemnified Party seeking indemnification.
7.2 Defense Obligation

At ODOT’s option, Contractor must defend all suits brought upon all such Losses and must pay all costs and expenses incidental thereto.  Notwithstanding the foregoing, ODOT has the right, at its option, to participate in the defense of any suit at its own cost, without relieving Contractor of any of its obligations under this Agreement.  Any settlement must be made only with the prior written consent of ODOT’s counsel if the settlement requires any action on the part of ODOT.
7.3 Waiver and Survival
To the extent permissible by law, Contractor waives any limits to the amount of its obligations to indemnify, defend or contribute to any sums due under any Losses, including any claim by any employee of Contractor that may be subject to the Ohio Workers’ Compensation Act or any other related law or judicial decision.  ODOT does not waive any limitation it may have on its liability under the Ohio Workers’ Compensation Act or any other statute.

The indemnities contained in this Section shall survive the expiration or earlier termination of this Agreement for matters occurring or arising during the term of this Agreement or as the result of or during the Contractor’s performance of Services beyond the term.  Contractor acknowledges that the requirements set forth in this Section to indemnify defend and hold the State Indemnified Parties harmless are separate from and not limited by the Contractor’s duties under this Agreement, including the insurance requirements under Article 6.

ARTICLE 8.   EVENT OF DEFAULT
An event of default shall mean any breach of this Agreement by the Contractor.  Without limiting the generality of the foregoing, an event of default shall include the following:

A. Failure by Contractor to comply with a material term of this Agreement, including the provisions concerning insurance and nondiscrimination;

B. Any material misrepresentation made by Contractor to ODOT, whether negligent or willful and whether in the inducement or in the performance of this Agreement;

C. Failure by Contractor to perform the Services on a timely basis or failure to re-perform within a reasonable time Services that are rejected as erroneous or unsatisfactory by ODOT;
D. Refusal or failure by Contractor to supply enough properly skilled staff personnel, equipment or material to properly perform the Services;

E. Refusal of failure by Contractor to provide the Services for reasons within Contractor’s reasonable control;

F. Contractor has become insolvent or has assigned the proceeds received for the benefit of Contractor’s creditors, or Contractor has taken advantage of any insolvency statute or debtor/creditor law or if Contractor’s affairs have been put in the hands of a receiver; 
G. Any change in ownership or control of Contractor without the prior written approval of ODOT, which approval will not be unreasonably withheld;

H. Any other occurrence that is specifically identified as an event of default elsewhere in this Agreement; or

I. Contractor’s default under any other agreement it may presently have or may enter into with ODOT during the term of this Agreement.

ARTICLE 9.   REMEDIES AND EARLY TERMINATION
9.1 Remedies
The occurrence of any event of default entitles ODOT, at ODOT’s sole option, to declare Contractor in default.  ODOT may in its sole discretion give Contractor an opportunity to cure the default within a certain period of time, which period of time will not exceed 30 days, unless specifically extended by ODOT.  Whether to declare Contractor in default is within the sole discretion of ODOT and neither that decision nor the factual basis for it is subject to review or challenge under Article 10 of this Agreement.
ODOT will give Contractor written notice of the default, either in the form of a cure notice (“Cure Notice”), or, if no opportunity to cure will be granted, a default notice (“Default Notice”).  If ODOT gives a Default Notice, it will also indicate any present intent it may have to terminate the Agreement, and the decision to terminate (but not the decision not to terminate) will be final and effective upon giving the notice.  ODOT may give a Default Notice if Contractor fails to effect a cure within the cure period given in a Cure Notice.  When a Default Notice with intent to terminate is given as provided in this Section, Contractor must discontinue any Services, unless otherwise directed in the notice, and deliver all materials accumulated in the performance of this Agreement, whether completed or in the process, to ODOT.  After giving a Default Notice, ODOT may invoke any or all of the following remedies:
A. The right to take over and complete the Services or any part of them as agent for Contractor, either directly or through others, at the cost of Contractor.  If ODOT invokes this remedy, Contractor will have the right to offset from the costs accrued by ODOT the amount it would have cost ODOT to complete the Services under the terms and conditions of this Agreement, had Contractor completed the Services;
B. The right to terminate this Agreement as to any or all of the Services yet to be performed effective at a time specified by ODOT;
C. The right of specific performance, an injunction or any other appropriate equitable remedy;
D. The right to money damages;
E. The right to withhold all or any part of Contractor’s compensation under this Agreement; and
F. The right to deem Contractor non-responsible in future contracts to be awarded by the State.

If ODOT considers it to be in ODOT’s best interests, it may elect not to declare default or to terminate the Agreement.  The parties acknowledge that this provision is solely for the benefit of ODOT and that if ODOT permits Contractor to continue to provide the Services despite one or more events of default, Contractor is in no way relieved of any of its responsibilities, duties or obligations under this Agreement nor does ODOT waive or relinquish any of its rights.
The remedies under the terms of the Agreement are not intended to be exclusive of any other remedies provided, but each and every such remedy is cumulative and is in addition to any other remedies, existing now or later, at law, in equity or by statute.  No delay or omission to exercise any right or power accruing upon any event of default will impair any such right or power nor is it a waiver of any event of default nor acquiescence in it, and every such right and power may be exercised from time to time and as often as ODOT deems expedient.
9.2 Early Termination
ODOT may terminate this Agreement, or all or any portion of the Services to be performed under it, at any time by a notice in writing from ODOT to Contractor.  The effective date of termination will be the date the notice is received by Contractor or the date stated in the notice, whichever is later.  If ODOT elects to terminate the Agreement in full, all Services to be provided under it must cease and all materials that may have been accumulated in performing this Agreement, whether completed or in the process, must be delivered to ODOT effective 10 days after the effective date of the notice.
After the termination notice is received, Contractor must restrict its activities, and those of its Subcontractors, to winding down any reports, analyses, or other activities previously begun.  No costs incurred after the effective date of the termination are allowed.  Payment for any Services actually and satisfactorily performed before the effective date of the termination will be on the same basis as set forth in Article 4.  No amount of compensation is permitted for anticipated profits on unperformed Services.  ODOT and Contractor must attempt to agree on the amount of compensation to be paid to Contractor, but if not agreed on, the dispute must be settled in accordance with Article 10 of this Agreement.  The payment so made to Contractor will be in full settlement for all Services satisfactorily performed under this Agreement.

If ODOT’s election to terminate this Agreement for default pursuant to Section 9.1 is determined in a court of competent jurisdiction to have been wrongful, then in that case the termination is to be deemed to be an early termination pursuant to this Section.

9.3 Suspension
ODOT may request at any time that Contractor suspend its Services, or any part of them, by giving 15 days prior written notice to Contractor or, in the event of an emergency, upon informal oral or even no notice.  No costs incurred after the effective date of such suspension are allowed.  Contractor must promptly resume its performance of the Services under the same terms and conditions as stated in this Agreement upon written notice by ODOT and such equitable extension of time as may be mutually agreed upon by ODOT and Contractor when necessary for continuation or completion of the Services.  
No suspension of this Agreement is permitted in the aggregate to exceed a period of 45 days within any one Agreement Year.  If the total number of days of suspension exceeds 45 days, Contractor by written notice may treat the suspension as an early termination of this Agreement pursuant to Section 9.2.
9.4 Right to Offset
ODOT may offset any excess costs incurred by ODOT in the event of termination of this Agreement for default or otherwise resulting from Contractor’s performance or non-performance under this Agreement or ODOT’s exercise of any of the remedies available to it under this Agreement against any credits due to or overpayments made by ODOT.  If the amount offset is insufficient to cover those excess costs, Contractor is liable for and must promptly remit to ODOT the balance upon written demand therefor.  This right to offset is in addition to and not a limitation of any other remedies available to ODOT.
9.5 Disposition of Inventory Upon Expiration or Termination of Agreement
Upon the expiration or termination of this Agreement, ODOT will reassume control of all ODOT Parts.  Upon any expiration or termination of this Agreement, ODOT will have the option, in its sole election, to purchase any Contractor Parts that are commonly stocked by Contractor in its business operations.  If ODOT elects to purchase any such parts or supplies, Contractor will sell them to ODOT at Contractor’s cost.  If ODOT does not elect to buy the Contractor Parts, then Contractor will promptly remove them from the ODOT Facilities without charge to ODOT.
ARTICLE 10.   DISPUTES

10.1 Dispute Notice
If a dispute arises under this Agreement, it is the intention of the parties to make a good faith effort to resolve any such dispute according to the procedures set forth in this Article.
10.2 Executive Negotiations

Upon written notice from either party of a dispute specifying the estimated amount in dispute, if applicable, and setting forth in reasonable detail the basis for such dispute, each of Contractor and ODOT shall immediately designate one of its executives or representatives and empower that executive with any necessary authority to resolve the dispute.  The designated executives shall promptly begin discussions in an effort to agree upon a resolution of the dispute.  If the executives do not agree upon a resolution of the dispute within 15 days of the referral to them (“Deadlock”), either party may elect to abandon negotiations.  The parties agree to submit any Deadlock to non-binding mediation pursuant to Section 10.3 below.
10.3 Non-Binding Mediation

In the event of a Deadlock, a dispute shall be subject to non-binding mediation within 15 days from the date a written request for mediation is made by either party.  The mediation shall be conducted before a single mediator to be agreed upon by Contractor and ODOT.  If Contractor and ODOT cannot agree upon a mediator, each of Contractor and ODOT shall select a mediator and such mediators shall together unanimously select a neutral mediator who, with the mediators selected by Contractor and ODOT, will conduct the mediation.  Each of Contractor and ODOT shall bear the fees and expenses of its mediator, and the fees and expenses of the final mediator shall be borne one-half by each of ODOT and Contractor.  If the Deadlock is not resolved through mediation within 30 days of the commencement of such mediation, the parties may pursue all remedies available to them at law and in equity.
ARTICLE 11.   TRANSITION
Contractor shall turn over to ODOT all work products (including but not limited to finished or unfinished documents, data, studies, surveys and reports prepared by Contractor) for which payment by ODOT has been requested, at the time of final payment by ODOT.

Upon termination of this Agreement, there will be a transition period during which Contractor will bring its services to a close and will cooperate with ODOT in an orderly transition of the Services to ODOT or to a new contractor, at ODOT’s option.  This transition period may begin before the end of the term to ease the transition.  Elements of the transition may include:  
A. ODOT and Contractor will jointly inspect the ODOT Facilities that have been occupied and used by Contractor to identify and document any needed repairs to and/or replacement of ODOT-supplied equipment, fixtures, and/or facilities.  Contractor will be responsible for reimbursing ODOT for any repairs or replacements necessitated by damage that is not the result of normal wear and tear.
B. Contractor may have a significant amount of fixed assets including material-handling equipment remaining on site at the end of the contract period.  ODOT will not be required to procure any such fixed assets, but shall have the option to purchase such equipment.  Contractor may also contact the new contractor, if any, to determine if it wishes to procure any such remaining fixed assets, assuming ODOT does not wish to procure them.
ARTICLE 12.   COMPLIANCE WITH LAWS
Contractor shall comply with all federal, State, and local laws, ordinances, and rules applicable to the performance of the Services provided for in this Agreement.  Without limiting the generality of the foregoing, Contractor shall promptly comply with the following:
12.1 Subsequent Legislation, Regulations, Procedures

It is foreseeable that additional legislation pertaining to ODOT transportation facilities may be passed after the date of this Agreement, or that ODOT may adopt regulations, or additional procedures pertaining to the same.  If any of these events occur, all of the relevant statutory provisions, regulations, or procedures, including subsequent amendments thereto, will become part of this Agreement.  Additionally, upon the happening of any of these events, any language or terms now in this Agreement that are inconsistent with the relevant new statutes, regulations, or procedures will be void immediately upon the effective date of such statute, regulation or procedure; provided, however, that no such changes shall result in a default of this Agreement by Contractor and Contractor shall be entitled to such time as is reasonable under the circumstances to comply with such changes.
12.2 Drug Free Workplace

Contractor agrees to comply with all applicable state and federal laws regarding drug-free workplace.  Contractor shall make a good faith effort to ensure that its employees, while working on state property, will not purchase, transfer, use or possess illegal drugs or alcohol or abuse prescription drugs in any way.
12.3 Equal Employment Opportunity

In carrying out this Agreement, Contractor shall not discriminate against any employee or applicant for employment because of race, religion, color, sex, national origin, disability, sexual orientation, gender identity, genetic information, or age. Contractor will ensure that applicants are hired and that employees are treated during employment without regard to their race, religion, color, sex, national origin, disability, sexual orientation, gender identity, genetic information, or age. Such action shall include, but not be limited to, the following: employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training including apprenticeship.

Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause. Contractor will, in all solicitations or advertisements for employees placed by or on behalf of Contractor, state that all qualified applicants will receive consideration for employment without regard to race, religion, color, sex, national origin, disability, sexual orientation, gender identity, genetic information, or age. The Contractor shall incorporate the foregoing requirements of this paragraph in all of its contracts for any of the work prescribed herein (other than subcontracts for standard commercial supplies or raw materials) and will require all of its Subcontractors for any part of such work to incorporate such requirements in all subcontracts for such work.
Contractor agrees to fully comply with Title VI of the Civil Rights Act of 1964, 42 USC Sec. 2000. Contractor shall not discriminate on the basis of race, color, or national origin in its programs or activities. ODOT may monitor the Contractor’s compliance with Title VI.
12.4 Ohio Ethics and Election Law Requirements

Contractor agrees that it is currently in compliance and will continue to adhere to the requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the Ohio Revised Code.

Contractor affirms that, as applicable to it, no party listed in Division (I) or (J) of Section 3517.13 of the Revised Code or spouse of such party has made, as an individual, within the two previous calendar years, one or more contributions totaling in excess of $1,000.00 to the Governor or to his campaign committees.

12.5 Banning the Expenditure of Public Funds on Offshore Services

A. Affirmations
The Contractor affirms to have read and understands Executive Order 2011-12K issued by Ohio Governor John Kasich and shall abide by those requirements in the performance of this Agreement, and shall perform no services required under this Agreement outside of the United States. The Executive Order is provided as an attachment and also is available at the following website: (http://governor.ohio.gov/ExecutiveOrders.aspx).
The Contractor also affirms, understands, and agrees to immediately notify the State of any change or shift in the location(s) of services performed by the Contractor or its Subcontractors under this Agreement, and no services shall be changed or shifted to a location(s) that are outside of the United States.

B. Termination, Sanction, Damages
If Contractor or any of its Subcontractors perform services under this Agreement outside of the United States, the performance of such services shall be treated as a material breach of the Agreement. The State is not obligated to pay and shall not pay for such services. If Contractor or any of its Subcontractors perform any such services, Contractor shall immediately return to the State all funds paid for those services. The State may also recover from the Contractor all costs associated with any corrective action the State may undertake, including but not limited to an audit or a risk analysis, as a result of the Contractor performing services outside the United States.

(1) The State may, at any time after the breach, terminate the Agreement, upon written notice to the Contractor.  The State may recover all accounting, administrative, legal and other expenses reasonably necessary for the preparation of the termination of the Agreement and costs associated with the acquisition of substitute services from a third party.

(2) If the State determines that actual and direct damages are uncertain or difficult to ascertain, the State in its sole discretion may recover a payment of liquidated damages in the amount of 0% of the value of the Agreement.

(3) The State, in its sole discretion, may provide written notice to Contractor of a breach and permit the Contractor to cure the breach. Such cure period shall be no longer than 21 calendar days. During the cure period, the State may buy substitute services from a third party and recover from the Contractor any costs associated with acquiring those substitute services.

Notwithstanding the State permitting a period of time to cure the breach or the Contractor’s cure of the breach, the State does not waive any of the rights and remedies provided the State in this Agreement, including but not limited to recovery of funds paid for services the Contractor performed outside of the United States, costs associated with corrective action, or liquidated damages.
12.6 Representation Regarding Finding for Recovery

Contractor affirmatively represents that it is not subject to a Finding for Recovery under Ohio Revised Code Sec. 9.24.  Contractor agrees that if this representation is deemed to be false, this Agreement shall be void ab initio as between the parties to this Agreement, and any funds paid by ODOT hereunder shall be immediately repaid to ODOT, or an action for recovery may be immediately commenced by ODOT for recover of said funds.
12.7 No Exclusion
Contractor affirmatively represents that neither it nor its principals is or has been suspended or debarred from doing business with the State of Ohio and does not appear on the Federal List of Excluded Parties Listing System or System for Award Management.  Contractor further represents that it has not provided any material assistance to any organization on the United States, Department of State’s terrorist exclusion list.  Contractor further agrees by executing this Agreement that it will include this clause without modification in all lower tier transactions, solicitations, proposals, contracts and subcontracts.  If Contractor or any lower tier participant is unable to certify to this statement, it must attach an explanation to the Agreement.
ARTICLE 13.   SPECIAL CONDITIONS

13.1 Warranties and Representations
In connection with signing and carrying out this Agreement, Contractor:

A. warrants that Contractor is appropriately licensed under Ohio law to perform the Services required under the Agreement and will perform no Services for which a professional license is required by law and for which Contractor is not appropriately licensed;

B. warrants it is financially solvent and competent to perform the Services required under this Agreement; and Contractor is legally authorized to execute and perform or cause to be performed this Agreement under the terms and conditions stated in this Agreement;

C. warrants that it will not knowingly use the services of any ineligible Subcontractor for any purpose in the performance of its Services under this Agreement;

D. warrants that Contractor and its Subcontractors are not in default at the time this Agreement is signed, have not been deemed by the State, within five years immediately preceding the date of this Agreement, to be in default on any contract awarded by the State;

E. represents that it has carefully examined and analyzed the provisions and requirements of this Agreement; it understands the nature of the Services required; from its own analysis it has satisfied itself as to the nature of all things needed for the performance of this Agreement; the Agreement is feasible of performance in accordance with all of its provisions and requirements, and Contractor warrants it can and will perform, or cause to be performed, the Services in strict accordance with the provisions and requirements of this Agreement; and
F. acknowledges that any certification, affidavit or acknowledgment made under oath in connection with this Agreement is made under penalty of perjury and, if false, is also cause for termination pursuant to Section 9.1
13.2 Ownership of Documents
All ODOT documents encountered by or provided to Contractor by ODOT pursuant to this Agreement are property of ODOT, including all copyrights inherent in them or their preparation.  During performance of the Services, Contractor is responsible for any loss or damage to such documents while they are in Contractor’s or any Subcontractor’s possession.  Any such lost or damaged documents must be restored at the expense of Contractor.  If not restorable, Contractor must bear the cost of replacement and of any loss suffered by ODOT on account of the destruction.
13.3 Copyright Ownership
Contractor and ODOT intend that, to the extent permitted by law, the deliverables to be produced by Contractor at ODOT’s instance and expense pursuant to this Agreement are conclusively deemed “works made for hire” within the meaning and purview of Section 101 of the United States Copyright Act, 17 U.S.C. §101 et seq., and that ODOT will be the sole copyright owner of the deliverables and of all aspects, elements and components of them in which copyright can subsist, and of all rights to apply for copyright registration or prosecute any claim of infringement.

To the extent that any deliverable does not qualify as a “work made for hire,” Contractor hereby irrevocably grants, conveys, bargains, sells, assigns, transfers and delivers to ODOT, its successors and assigns, all right, title and interest in and to the copyrights and all U.S. and foreign copyright registrations, copyright applications and copyright renewals for them, and other intangible, intellectual property embodied in or pertaining to the deliverables prepared for ODOT under this Agreement, and all goodwill relating to them, free and clear of any liens, claims or other encumbrances, to the fullest extent permitted by law.  Contractor will, and will cause all of its Subcontractors, employees, agents and other persons within its control to, execute all documents and perform all acts that ODOT may reasonably request in order to assist ODOT in perfecting its rights in and to the copyrights relating to the deliverables, at the sole expense of ODOT.  Contractor warrants to ODOT, its successors and assigns, that on the date of transfer Contractor is the lawful owner of good and marketable title in and to the copyrights for the deliverables and has the legal rights to fully assign them.  Contractor further warrants that it has not assigned and will not assign any copyrights and that it has not granted and will not grant any licenses, exclusive or nonexclusive, to any other party, and that it is not a party to any other agreements or subject to any other restrictions with respect to the deliverables.  Contractor warrants and represents that the deliverables are complete, entire and comprehensive, and that the deliverables constitute a work of original authorship. 

13.4 Assignments and Subcontracts
Contractor will not assign, delegate, subcontract  or otherwise transfer all or any part of its rights or obligations under this Agreement unless such assignment, delegation, subcontract, or transfer is specifically authorized by this Agreement or otherwise by ODOT pursuant to express written consent thereto.  The absence of such authorization or written consent will void the attempted assignment, delegation or transfer, and the transactions so voided will have no effect as to the Services or this Agreement.  Under no circumstances will ODOT’s consent will not relieve Contractor of any of its obligations or liabilities under this Agreement.
All subcontracts and all approvals of Subcontractors are, regardless of their form, deemed conditioned upon performance by the Subcontractor in accordance with the terms and conditions of this Agreement.  If any Subcontractor fails to observe or perform the terms and conditions of this Agreement to the satisfaction of ODOT, ODOT has the absolute right upon written notification to immediately rescind approval and to require the performance of this Agreement by Contractor personally or through any other ODOT-approved Subcontractor.  
Upon entering into any agreement with a Subcontractor, Contractor must furnish ODOT with a copy of that agreement.  All subcontracts must contain provisions that require the Services be performed in strict accordance with the requirements of this Agreement, provide that the Subcontractors are subject to all the terms of this Agreement and are subject to the approval of ODOT.  If the agreements do not prejudice any of ODOT’s rights under this Agreement, such agreements may contain different provisions than are provided in this Agreement with respect to extensions of schedule, time of completion, payments, guarantees and matters not affecting the quality of the Services.
Contractor will not transfer or assign any funds or claims due or to become due under this Agreement without the prior written consent of ODOT.  The attempted transfer or assignment of any contract funds, or any interest in such funds, which are due or will become due to Contractor, without such prior written consent, will have no effect upon ODOT.
ODOT expressly reserves the right to assign or otherwise transfer all or any part of its interests under this Agreement to any successor.
13.5 Joint and Several Liability
If Contractor, or its successors or assigns, if any, is comprised of more than one individual or other legal entity, each and every obligation or undertaking in this Agreement to be fulfilled or performed by Contractor is the joint and several obligation or undertaking of each such individual or other legal entity.
13.6 Business Documents
At the request of ODOT, Contractor must provide copies of its latest articles of incorporation or organization, by-laws and resolutions, or partnership or joint venture agreement, as applicable, and evidence of its authority to do business in the State of Ohio, including registrations of assumed names or limited partnerships and certifications of good standing with the Office of the Secretary of State of Ohio.
13.7 Conflicts of Interest
A. No member of the governing body of the State or other units of government and no other officer, employee or agent of the State or other unit of government who exercises any functions or responsibilities in connection with the Services to which this Agreement pertains is permitted to have any personal interest, direct or indirect, in this Agreement.  No member of or delegate to the Congress of the United States or the Ohio General Assembly and no State employee is allowed to be admitted to any share or part of this Agreement or to any financial benefit to arise from it.

B. Contractor covenants that it, and to the best of its knowledge, its Subcontractors if any (collectively, “Consulting Parties”), presently have no direct or indirect interest and will not acquire any interest, direct or indirect, in any project or contract that would conflict in any manner or degree with the performance of its Services under this Agreement.

C. Upon the request of the State, Contractor must disclose to the State its past client list and the names of any clients with whom it has an ongoing relationship.  Contractor is not permitted to perform any Services for ODOT on applications or other documents submitted to ODOT by any of Contractor’s past or present clients.  If Contractor becomes aware of a conflict, it must immediately stop work on the assignment causing the conflict and notify ODOT.

D. Without limiting the foregoing, if the Consulting Parties assist the State in determining the advisability or feasibility of a project or in recommending, researching, preparing, drafting or issuing a request for proposals or bid specifications for a project, the Consulting Parties must not participate, directly or indirectly, as a prime, Subcontractor or joint venturer in that project or in the preparation of a proposal or bid for that project during the term of this Agreement or afterwards.  The Consulting Parties may, however, assist the State in reviewing the proposals or bids for the project if none of the Consulting Parties have a relationship with the persons or entities that submitted the proposals or bids for that project.  Contractor further covenants that, in the performance of this Agreement, no person having any conflicting interest will be assigned to perform any Services or have access to any confidential information, as defined in this Agreement.  If ODOT reasonably determines that any of Contractor’s services for others conflict with the Services Contractor is to render for ODOT under this Agreement, Contractor must terminate such other services immediately upon request of ODOT.

Furthermore, if any federal funds are to be used to compensate or reimburse Contractor under this Agreement, Contractor represents that it is and will remain in compliance with federal restrictions on lobbying set forth in Section 319 of the Department of the Interior and Related Agencies Appropriations Act for Fiscal year 199031 U.S.C. § 1352, and related rules and regulations set forth at 54 Fed. Reg. 52309 (1989), as amended.  If federal funds are to be used, Contractor must execute a Certification Regarding Lobbying, which will be attached as an exhibit and incorporated by reference as if fully set forth here.

13.8 Non-liability of Public Officials
Contractor and any assignee or Subcontractor of Contractor will not charge any official, employee or agent of the State personally with any liability or expenses of defense or be held personally liable to them under any term or provision of this Agreement because of ODOT’s execution or attempted execution or because of any breach of this Agreement.

ARTICLE 14.   MISCELANEOUS
14.1 No Broker

Contractor represents that no person, broker or selling agency has been employed, retained or given anything of monetary value to solicit or secure this Agreement, except bona fide employees of Contractor.
14.2 Cooperation

Contractor must at all times cooperate fully with ODOT and act in ODOT’s best interests.  If this Agreement is terminated for any reason, or if it is to expire on its own terms, Contractor must make every effort to assure an orderly transition to another provider of the Services, if any, orderly demobilization of its own operations in connection with the Services, uninterrupted provision of Services during any transition period and must otherwise comply with the reasonable requests and requirements of ODOT in connection with the termination or expiration.
14.3 Binding Effect

Subject to Section 13.4 above, this Agreement shall bind and inure to the benefit of the respective permitted successors, assigns and representatives of the parties hereto.
14.4 Notices

Subject to Section 9.3, all notices, demands and approvals required or permitted to be given under this Agreement must be given in writing and shall be deemed to have been duly given (a) three business days after mailing when mailed postage prepaid by certified or registered mail, with return receipt requested, or (b) the next business day when delivered by recognized national overnight delivery service, and (c) on the same business day when sent by electronic mail (or other similar means) or by facsimile.  Notices should be addressed as follows:

ODOT:
Ohio Department of Transportation
Office of Facilities Management
1980 West Broad Street, 4th Floor
Columbus, Ohio 43223
Attention: ____________________
Telephone: (614)-752-0415
Email:_______________________


with a copy to:





_____________________________




_____________________________




_____________________________




Attention: ____________________




Telephone: ___________________




Email:_______________________
Contractor:
_____________________________
_____________________________
_____________________________
Attention:_____________________
Telephone:____________________
Email:________________________


with a copy to:





_____________________________




_____________________________




_____________________________




Attention: ____________________




Telephone: ___________________




Email: _______________________
Either party may change its notice address or the designated recipient of notices by so notifying the other party in writing.
14.5 Waivers and Amendments

No modification, waiver, amendment, discharge or change to this Agreement shall be valid unless the same is in writing and signed by the party against which the enforcement of such modification, waiver amendment, discharge or change is or may be sought.
14.6 Severability

If any term, provision, covenant or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the provisions shall remain in full force and effect and shall in no way be affected, impaired or invalidated.
14.7 Survival
Upon expiration or earlier termination of this Agreement, no party shall have any further rights or obligations to the other party; provided, however, that the following provisions shall survive the termination or expiration of this Agreement except as otherwise provided herein: (a) any and all indemnity and payment and remediation obligations of Contractor arising hereunder and under applicable law, (b) ODOT’s remedies following an event of default and Contractor’s remedies following a breach by ODOT, (c) the provisions of Article 9, and (d) any other provisions of this Agreement which expressly provide that such provision survives the expiration or earlier termination of this Agreement.
14.8 Counterparts
This Agreement may be executed in any number of counterparts, any of which may be executed and transmitted by facsimile or other electronic method, and each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
14.9 Authority

Execution of this Agreement by Contractor is authorized by a resolution of its board of directors, if a corporation, or similar governing document.  The individual or individuals signing on behalf of any corporation, partnership, trust or other entity signing this Agreement represents to all parties to this Agreement that he or she has full authority to do so, has received all required consents, and that his or her signature, together with the signature or signatures of any other individual signing below on behalf of such corporation, partnership, trust or other entity, is/are the only signature(s) required to bind the person on whose behalf he or she is signing this Agreement.
14.10 Independent Contractor

Contractor is engaged in an independent business, and intends to and will perform is obligations under this Agreement as an independent contractor and not as the agent or employee of ODOT.  Contractor has and hereby retains the right to exercise full control of and supervision over the performance of Contractor’s obligations under this Agreement and full control over the employment, direction, compensation and discharge of any and all of Contractor’s personnel assisting in the performance of such obligations.  Contractor’s personnel performing Services are agents, employees or Subcontractors of Contractor and are not employees or agents of ODOT.
14.11 Governing Law

This Agreement and any claims arising out of this Agreement shall be governed by the laws of the State of Ohio.  Any provision of this Agreement prohibited by the law of Ohio shall be deemed void and of no effect.  To the extent that ODOT is a party to any litigation arising out of or relating in any way to this Agreement or the performance hereunder, such an action shall be brought only in a court of competent jurisdiction in Franklin County, Ohio and Contractor hereby irrevocably consents to such exclusive jurisdiction.

14.12 Entire Agreement

This Agreement, including all Exhibits attached hereto, contains the entire agreement between the parties hereto regarding the subject matter hereof.  Any prior or contemporaneous oral or written representations, agreements, understandings and/or statements respecting the subject matter hereof shall be of no force or effect, including the RFP and Proposal.  In furtherance of the foregoing, Contractor and ODOT acknowledge and agree that it is fully aware that the terms and provisions of this Agreement may conflict or otherwise be inconsistent with the terms and provisions of the RFP, the Proposal or any other materials submitted by or on behalf of Contractor in connection therewith.  In addition, each of ODOT and Contractor agrees that the terms and provisions of this Agreement shall govern and control, and be construed to be valid, binding and enforceable, in all respects.  For good and valuable consideration, each of ODOT and Contractor hereby irrevocably waives and releases any and all claims that it or they may have against the other party and its respective employees, agents, attorneys and representatives arising from or relating to any such conflicts or inconsistencies.  The provisions of this Section shall survive the expiration or termination of this Agreement.
14.13 Further Assurances

Each party shall take such action and deliver such instruments to the other party, in addition to the actions and instruments specifically provided for herein, as may reasonably be requested or required to effectuate the purposes or provisions of this Agreement.

[Remainder of page intentionally left blank; signatures appear on the following page.]

IN WITNESS WHEREOF, ODOT and Contractor have each caused this Agreement to be duly executed as of the Effective Date.







STATE OF OHIO







Ohio Department of Transportation








By:_________________________







Name:_______________________







Title:________________________








[CONTRACTOR]








By:_________________________







Name:_______________________







Title:________________________
EXHIBIT A
ODOT FACILITIES

District 1
District 8

1885 North McCullough St
505 South State Route 741

Lima, Oh 45801
Lebanon, Oh 45036

District 2
District 9

317 East Poe Rd.
650 Eastern Ave

Bowling Green, Oh 43402-1330
Chillicothe, Oh 4560 1

District 3
District 10

906 Clark Ave.
338 Muskingum Dr.

Ashland, Oh 44805
Marietta, Oh 45750

District 4
District 11

2088 South Arlington Rd
2201 Reiser Ave.

Akron, Oh 44306
New Philadelphia, Oh 44663

District 5
District 12

3399 East Pike Blvd.
5500 Transportation

Zanesville, Oh 43701
Garfield Heights, Oh 44125

District 7
Central Office Garage

1001 St. Mary’s Ave.
1620 W Broad St

Sidney, Oh 45365
Columbus, Oh 43223

EXHIBIT B
STANDARDS OF PERFORMANCE
1. Contractor shall meet or exceed all of the performance standards, benchmarks, and other requirements set forth in the management plan provided by Contractor as part of the Proposal and attached to this Exhibit B as Attachment 1.

ATTACHMENT 1 TO EXHIBIT B
MANAGEMENT PLAN

EXHIBIT C
HOURS OF OPERATION
Operation of the Parts Stores during any of the hours below will be considered normal operation.  Normal operation does not include any state holiday identified in Ohio Revised Code Section 124.19(A).
· District 1
· 7:00 am – 4:00 pm Monday – Friday

· District 2
· December 1 – March 31: 4:00 am – 8:00 pm Monday - Friday

· All other times: 7:00 am – 4:00 pm Monday – Friday

· District 3
· November 15 – March 31: 8:00 am – 12:00 am Monday - Friday

· All other times: 7:00 am – 4:00 pm Monday – Friday

· District 4
· November 15 – March 31: 4:00 am – 8:00 pm Monday - Friday

· All other times: 7:00 am – 4:00 pm Monday – Friday

· District 5
· 7:00 am – 3:30 pm Monday – Friday

· Central Office
· 7:00 am – 5:00 pm Monday – Friday

· District 7
· 7:00 am – 4:00 pm Monday – Friday

· District 8
· 7:00 am – 3:30 pm Monday – Friday

· District 9
· 7:00 am – 3:30 pm Monday – Friday

· District 10
· 7:00 am – 3:30 pm Monday – Friday

· District 11
· 7:30 am – 4:00 pm Monday – Friday

· District 12
· November 15 – March 31: Open 24 hours per day Monday - Friday

· All other times: 7:30 am – 4:00 pm Monday – Friday

EXHIBIT D
GOODS AND SERVICES
· OEM and Non-OEM parts and components for ODOT vehicles and equipment, including:

· Heavy, medium and light duty trucks;

· Single and tandem axel dump trucks and snow plows including plows, plow blades, wing plows, and deicing systems;

· Construction equipment including bull dozers, road graders, track hoes, rubber tired backhoes, rollers, road wideners, pavers, asphalt grinders, and skid steer loaders;

· Farm machinery including tractors and rotary motors;
· Mounted equipment including blades, post hole diggers, post driver, brooms, offset and long reach mowers, and sprayers; and

· Passenger vehicles.
· Oils, lubricants, anti-freeze and other fluids that meet the recommended specifications for all equipment and vehicles.
· Tires and associated product for ODOT vehicles and equipment including coordination of external tire service.

· Parts and components required by Ohio Penal Industries for assembly of single and tandem axel dump trucks.

· Hand tools and other equipment including:

· Shovels;

· Rakes;

· Spud bars;

· Tampers; and

· Post hole diggers.
· OEM and Non-OEM parts for lawn maintenance and forestry equipment and hand operated power tools including:

· Chain saws;
· Lawn mowers; and

· Weed eaters.

· Shop supplies and services including:
· Reusable, laundered shop towels;

· Penetrating oil;
· Lubricating oil;

· Non-chloroform brake cleaner;

· Lubricating spray (LPS);

· Non-solvent, general use exterior aircraft cleaner;

· Windshield washer solvent;

· Adhesive and sealants;

· Anti-seize/lubricant;

· Tire repair tools, patches, cements, and cleaners;

· Drill bits;

· Spray paints;

· Fasteners;

· Paper towels; and

· Parts cleaner maintenance.

· Welding materials and other consumables including:
· Industrial gasses including argon, nitrogen, carbon dioxide and aviation breathing oxygen;

· Grinder discs;

· Cutting tools;

· Welding rods; and

· Welding wire.

· Paint, body shop and sand blasting supplies including:

· Masking paper and tape;
· Body repair putty;

· Weather strip adhesives;

· Thinners;

· Paint;

· Blasting media; and

· Blasting nozzles.

· External warranty and non-warranty service for ODOT’s fleet and equipment.

· Recycling and disposal services for items including:

· Tires;

· Waste oil; and

· Batteries.

· Rental equipment for ODOT maintenance operations.
EXHIBIT E
EXCLUDED INVENTORY

Excluded Inventory shall include:
· Safety equipment;
· Bulk materials including aggregates, bituminous paving and patching materials, sand, de-icing materials, and mixed abrasives;

· Fuels of any type;

· Office equipment of any type;

· Furniture of any type;

· Aluminum sign blanks;

· Sign reflective sheeting;

· Highway traffic paint and glass beads; and

· Office supplies.
EXHIBIT F
DISBURSEMENT PROCEDURES
EXHIBIT G
BACKGROUND CHECK REQUIREMENTS

EXHIBIT H
LABOR CLASSIFICATIONS AND PAY RATES

EXHIBIT I
FIXED FEE COMPENSATION PER ODOT FACILITY

The annual fixed fee for each ODOT Facility is set forth below:
EXHIBIT J
INSURANCE

At all times during the term of this Agreement, Contractor shall, at its sole cost and expense, maintain in full force and effect, for the benefit of ODOT and Contractor, the types and amounts of insurance set forth below:
1. Commercial General Liability Insurance.  Commercial General Liability Insurance for damages arising out of bodily injury or death or damage to property incurred in connection with this Agreement.  The limit shall not be less than One Million Dollars ($1,000,000) for damages arising in any one occurrence, and an aggregate limit of Two Million Dollars ($2,000,000) for damages arising during the policy period.  Such coverage shall be written on an occurrence basis and include the following:

a. Products and Completed operations hazard coverage;

b. Contractual Liability covering this Agreement, subject to the terms of the applicable policy;

c. Personal Injury Coverage;

d. Independent Contractors;

e. Premises and Operations; and

f. Broad Form Property Damage.

The Commercial General Liability Insurance shall be written on a 1998 ISO Commercial General Liability form (CG0014 Form) or its equivalent and expressly provide that the general aggregate limit of liability applies on a per location or per project basis.

2. Comprehensive Automobile Liability.  Automobile Liability Insurance covering owned, non-owned and hired vehicles in accordance with all applicable laws, including the automobile insurance laws of the State.  The limit shall not be less than One Million Dollars ($1,000,000) per occurrence for damages arising out of bodily injury, death or property destruction.  Such coverage shall be written on an occurrence basis.

3. Workers’ Compensation Insurance.  Workers Compensation in each case with statutory benefits and Employer’s Liability of not less than One Million Dollars ($1,000,000) for all employees each accident/injury/disease.  Contractor shall continue such insurance as required by law now or hereinafter in effect.
4. Umbrella Liability.  Umbrella Liability Insurance that shall provide excess coverage over the primary commercial general liability, employer’s liability and automobile liability coverages as set forth above.  Such coverage shall be no less broad than such primary coverages and shall be written on an occurrence basis with limits of not less than Fifteen Million Dollars ($15,000,000) per occurrence and in the aggregate for bodily injury and property damage.
5. Other.  Contractor shall maintain such other insurance and in such amounts as operators of similar facilities to the Service Spaces carry and maintain on such facilities from time to time during the term or as ODOT may reasonably require.
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